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The environmental democracy rights of access to informa-
tion, public participation, and access to justice in envi-
ronmental matters have gained currency as key drivers

of informed, accountable decision making and citizen
empowerment. They were first recognized as Principle 10
in the 1992 Rio Declaration on Environment and Develop-
ment. There has also been notable progress at the national
level in the past two decades through the passage of right-
to-information laws, environmental impact assessment
(EIA) regulations, and expanded rights for civil society to
seek justice.

However, WRI, in partnership with the Access Initiative,
has conducted research in dozens of countries that reveals
that legal and institutional gaps remain, undermining
information accessibility and quality, full participation of
marginalized groups, and access to adequate remedies. As
decision makers seek solutions to urgent environmental
problems and to balance development needs, ensuring
that the public has a voice in decisions that impact their
health and the environment is a necessary step that is
critical for sustainable development. While these prin-
ciples are often endorsed in broad terms at international
fora, the qualities of these rights are less commonly dis-
cussed in specific legal and institutional terms. Laws that
integrate provisions that support good practice—such as
timely, affordable, and proactive information disclosure—
can create better enabling conditions for environmental
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democracy. Individuals are better able to hold decision
makers accountable when there are effective review
measures through independent and impartial courts
and administrations.

WRI and the Access Initiative have developed the Envi-
ronmental Democracy Index to measure the extent and
degree to which national laws in 70 countries promote
environmental democracy rights. In an attempt to limit
subjectivity from the legal researchers, the indicator scores
are accompanied by specific criteria that must be met.

In addition to the legal indicators that create the index
scores, there is a supplemental set of “practice indicators”
that provide insights into the implementation of these
rights in practice. The indicators use the framework of

an internationally recognized set of voluntary guidelines
that were negotiated and adopted by the United Nations
Environment Programme’s Governing Council in 2010.
This technical note describes the background to the devel-
opment of the Environmental Democracy Index, indicator
development, scoring, and how the results may be used by
governments, civil society, lending institutions, academics,
and the private sector.

EDI launched for the first time in May 2015 with results
disseminated on a publicly available online platform
designed to allow users to better understand the state of
national laws in 70 countries that support these rights.
This platform provides in-depth country information,
freely available data, rankings of countries at various
levels of granularity, and enables sharing of good practices
for environmental democracy. The EDI scores are provi-
sional until the end of August 2015 while they are being
reviewed by stakeholders and governments.

Environmental democracy is enabled by the right and
ability of the public to freely access relevant and timely
information, provide input and scrutiny into decision
making, and to challenge decisions made by public or
private actors which may harm the environment or violate
their rights before an accessible, independent, and fair
legal authority. These rights—also referred to as proce-
dural rights—provide a legal basis to enable transparency
of environmental information, open and inclusive decision
making, and the ability to challenge decisions or seek jus-
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tice through fair and affordable legal mechanisms. When
supported by willing and capable state institutions and
exercised by civil society, they promote more informed,
inclusive, and accountable decision making.

In the 1992 Rio Declaration on Environment and Devel-
opment, the international community recognized that
sustainable development depends upon good governance.?
Principle 10 of the Declaration sets out the fundamental
elements for good environmental governance in three
“environmental democracy rights”: (1) access to informa-
tion, (2) public participation, and (3) access to justice.?
When implemented, these rights increase information
flow between governments and the public, increase

the legitimacy of decisions, and provide for downward
accountability.

Since 1992, progress toward creating rights out of these
aspirations has been mixed. On one hand, the legally bind-
ing Aarhus Convention, established by the UN Economic
Commission for Europe (UNECE) in 1998, now has 47
ratifying parties (46 countries and the European Union).
The Aarhus Convention defines minimum standards and
obligates parties to the convention to implement these
rights. It also creates a compliance mechanism that is
accessible to citizens from the countries that are parties
to the convention.* However, while the convention is not
regional in definition, parties to the convention currently
only exist within Europe and Western Asia.

Other international developments worth noting include a
Latin America and Caribbean Declaration on Principle 10,
which had 20 signatories as of early 2015. These countries
are currently engaged in negotiations to develop a regional
convention facilitated by the United Nations Economic
Commission for Latin America and the Caribbean (UNE-
CLAC).5 The Open Government Partnership (OGP), which
began in 2011 and has 65 members as of 2015, is a “soft
law” approach but one that requires members to create
action plans and commitments—subject to independent
monitoring—on transparency, citizen empowerment,

and accountability measures to reduce corruption and
improve governance. Governments in the OGP process
are expected to produce action plans and commitments

in partnership with civil society. The 23 years since the
Rio Declaration have also seen considerable progress at
the national level. Right-to-information laws have been
enacted in 100 countries (as of early 2015), with the
majority occurring only in the past decade.” As of 2010,



over 45 countries had environmental courts or tribunals
specializing in environmental dispute resolution.® Envi-
ronmental impact assessment regulations are now com-
monplace, and typically provide for public participation at
some level.

While these are positive developments, the promise of
Principle 10 is far from being fulfilled. Much of Africa, the
Middle East, and parts of Southeast Asia and the Carib-
bean have yet to enact right to information laws.? Over a
decade of case study research and national assessments
by WRI and its partners through the Access Initiative
have shown that acknowledgment of the importance of
environmental democracy does not always translate into
strong laws, institutional support, or consistent enforce-
ment.'° State capacity and willingness to adopt reforms

is undoubtedly critical to achieve intended impact. How-
ever, establishing a strong legal foundation is the starting
point for recognizing, protecting, and enforcing environ-
mental democracy rights. To this point, the quality of
environmental democracy laws, or procedural rights, had
not been systematically measured. In 2010, the United
Nations Environment Programme’s Governing Council
formally adopted the “Bali Guidelines for the Develop-
ment of National Legislation on Access to Information,
Public Participation, and Access to Justice in Environ-
mental Matters” (hereafter referred to as the UNEP Bali
Guidelines). WRI, working with the Access Initiative (TAI)
network, has developed the Environmental Democracy
Index (EDI) to benchmark national laws against the UNEP
Bali Guidelines.

While these rights are broadly acknowledged to be central
to responsive, fair, and effective environmental gover-
nance, the extent to which countries have established
them through laws and regulations has yet to be system-
atically measured. To be sure, there are several other
composite indices that measure governance more broadly,
as well as indices to measure political freedoms, percep-
tion of corruption, general rule of law, transparency, and
other aspects of governance. However, there is no index
measuring the extent of rights to participate in environ-
mental decision making or any index that measures these
three rights together, as they apply to the environment.

When assessing the extent to which the public has the
right and ability to influence decisions that impact the
environment, evidence suggests that transparency alone,
without public participation and access to justice, is
unlikely to achieve its potential impact. An analysis of the
Toxic Release Inventory of the United States revealed that
facilities were more likely to reduce waste if situated in
areas where there were engaged civil society organizations
that helped create political support for pollution reduc-
tion.™»> While China has recently increased transparency
around environmental quality and pollution sources
central to its “War on Pollution,” many question whether
the public has adequate ability and access to effective
justice mechanisms to hold violators accountable.’s4% It is
important to note that the impact of these rights depends
on enabling factors, such as civil society capacity, state
capacity, bureaucratic culture, and other factors; this is an
area of continuing research.*®

If environmental democracy is to serve sustainable
development, rights of access to information, participa-
tion, and justice on environmental matters need to be
recognized and established by the laws of a country.
Measuring the extent to which the laws of a country
establish and recognize environmental democracy rights
is essential to an understanding of whether these rights
have true force. “Measuring the extent” means not merely
determining whether laws exist, but the breadth of their
coverage across the range of environmental decision mak-
ing processes and how proactively they address barriers
and constraints to the public’s fulfilling these rights. These
could include requirements for timely information release,
for public participation at the earliest stages of decision
making (rather than late-stage consultation), and to
ensure the public can challenge the effectiveness of
government agencies if enforcement of the law is lacking.

The use of indices to measure progress and promote
change in development and the environment is wide-
spread. When constructed with clear goals, target audi-
ence, and with indicators that are capable of measuring
change through data collection, they can be effective tools
to promote change.”” Indices can also help distill impor-
tant information that can help governments and civil
society set priorities and take action.
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EDI measures the degree to which countries have enacted
legally binding rules that provide for environmental
information collection and disclosure; public participa-
tion across a range of environmental decisions; and fair,
affordable, and independent avenues for seeking justice
and challenging decisions that impact the environment.
In addition to the legal index, EDI contains a separate and
supplemental set of indicators that provide key insights
on whether environmental democracy is being manifested
in practice. WRI developed the EDI indicators using the
framework of the 2010 UNEP Bali Guidelines to enable
governments, civil society, and other stakeholders to
benchmark national legislation against internationally
recognized voluntary guidelines.

The UNEP Bali Guidelines consist of 26 total guidelines
organized under each “pillar”®*—with seven guidelines
each for access to information and public participation
and 12 guidelines for access to justice (see Annex). The
guidelines unpack Principle 10 with specific guidance
drawing on a body of good practice and norms developed
through the experience of the Aarhus Convention and by
legal advocates. Unlike the Aarhus Convention, the Bali
Guidelines are voluntary. However, they represent the first
time that several nations outside of the UNECE region
have agreed upon specific guidelines on Principle 10 that
deal with issues of cost, timeliness, standing, the quality of
public participation, and several other issues on which it
can be more difficult to achieve government consensus.

While the Bali Guidelines are concise and outline critical
components of effective legislation, they often lack the
specificity needed by policymakers and agencies that may
be inexperienced in implementing reforms in procedural
rights. They do not, for instance, prescribe timeliness for
information release, provide detailed guidance on how

to ensure the public’s comments are accounted for, or
clarify how broadly “standing”—referring to the ability

of groups or individuals to bring cases to court—should
be interpreted. This specificity matters because these
reforms often require changing bureaucratic cultures and
incentive structures to promote practices of information
dissemination, power sharing in decision making, and the
public’s ability to appeal and challenge decisions. There-
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fore, statutes and decrees that lack specificity may leave
the public without well-defined rights that can be appealed
to and defended. This is not as much a critique as it is an
acknowledgment that policymakers and advocates require
additional tools to measure the current quality of national
laws and institutions and benchmark improvements.

EDI’s primary purpose, therefore, is to enable govern-
ments, civil society, and other interested stakeholders to
assess, through systematic measurement, the degree to
which their country’s national laws harmonize with the
UNEP Bali Guidelines. The supplemental indicators on
practice provide key insights, such as whether real-time
air quality data is publicly available for the capital city or
whether there is evidence that civil society has been able
to use the justice system for environmental matters. The
EDI indicators are designed to be actionable—meaning
that users should be able to easily identify what improve-
ments need to be made to increase an indicator’s score.
After results are produced through the EDI research and
review process (explained below), they are sent to relevant
government ministries?° for review and feedback. This
feedback can potentially develop into dialogue between
governments and civil society stakeholders. WRI plans to
release EDI biennially, which will allow for governments
to benchmark improvements as new laws and practices
are established. While policymakers are ultimately the
target audience as they are responsible for making
improvements, indices can also be effective tools to gain
public and media attention as they enable comparisons
between countries.

It is important to recognize that EDI does not currently
measure subnational legislation, as the focus of the UNEP
Bali Guidelines is national legislation and subnational
assessments were outside of the scope of the inaugural
EDI. This means that federal countries—of which there are
14 currently in EDI—may have additional relevant legisla-
tion at the subnational level that is not included in the
assessment. WRI recognizes these limitations while also
acknowledging the role of national governments in ensur-
ing that, at a minimum, citizens across the country enjoy
rights to environmental democracy.



EDI consists of 75 legal indicators developed under 23

of the UNEP Bali Guidelines that are concerned with the
development and implementation of legislation.* In addi-
tion to the legal indicators, EDI includes 24 supplemental
indicators that assess whether there is evidence that
environmental democracy is being implemented in prac-
tice. The EDI legal indicators assess laws, constitutions,
regulations and other legally binding, enforceable rules at
the national level. The scope of the first EDI assessment
specifically includes:

The Constitution and interpretations of the Constitu-
tion by competent bodies (e.g. the Supreme Court or
Constitutional Court)

The main national freedom-of-information law, public
participation law, and access to justice law (including
access to administrative justice), if these exist

The apex environmental management law

Laws and regulations governing pollution control
(including air and water quality laws), environmental
impact assessments, terrestrial biodiversity (protected
areas and wildlife), extractive industries, and forests

Laws governing the creation of environmental policies

Interpretations of these laws through case law

EDI does not currently include marine, coastal, fisher-
ies, or energy production and distribution laws in its
assessment. While provisions that govern transparency,
participation, and access to justice for decision making in
these sectors may well be embedded in overarching envi-
ronmental or administrative laws, and would therefore be
considered, this cannot be guaranteed across the index.

The 24 practice indicators were scored using a variety of
sources, but typically drawing from government agency
websites where environmental quality data is released or
environmental impact assessments may be made avail-
able. In the case that they are not available online, the
researcher would contact the agency. The practice indi-
cators are not comprehensive across the guidelines and
their results do not affect the legal index scores. Rather
they are presented as a supplemental set of indicators that
provide key insights on whether certain environmental
democracy practices can be observed. Because the practice

indicators are based on information available online or at
a government agency, these indicators are better able to
detect the implementation of access to information than
the implementation of public participation or access to
justice. While WRI fully supports a more comprehensive
assessment of practice or performance, conducting such
an assessment was outside the scope of the inaugural EDI.

As mentioned above, the Bali Guidelines contain more
guidelines for the access to justice pillar than for access

to information and public participation. Similarly, the
number of EDI indicators that have been developed for
each guideline varies depending on the substance of the
Bali guideline. The indicators are designed to test only

one discrete component of each guideline so as to create
simple, clear metrics and limit subjectivity. As an example,
see guideline 1 concerning environmental information on
request:

Any natural or legal person should have affordable, effec-
tive and timely access to environmental information held
by public authorities upon request (subject to guideline
3), without having to prove a legal or other interest.

The guideline is calling for environmental information (1)
to be made available on request to any person as well as
legal entities (as opposed to just citizens), (2) to be afford-
able, (3) to be provided within a reasonable time frame,
(4) to be provided by public authorities (which should be
considered broadly), and (5) to not require a legal or other
interest. EDI therefore includes six legal indicators for this
guideline—one which tests whether a law exists to provide
environmental information on request and five that assess
the qualities listed above (see Annex). While this method
increases the number of total indicators, it allows users to
pinpoint provisions which need strengthening.

Nearly every indicator is accompanied by a guidance note,
which typically consists of a short paragraph that defines
any key terms, provides clarification, and offers illustrative
examples. The legal indicators have four scoring options,
ranging from zero (lowest) to three (highest). Each score
is accompanied by scoring criteria which must be in place
for that score to be defensible. In this way, subjectivity in
scoring is limited, though not eliminated. In general, there
are two types of indicators: (1) indicators that test the
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Table 1 |

INDICATOR INDICATOR GUIDANCE AND SCORING OPTIONS

1. To what extent
does the law
provide for
timely access to
environmental
information?

SCORING GUIDE:

“Timeliness” in this indicator is a reference to the first communicated decision from the government agency to an informa-
tion request. A 30-day time limit for communication of a first decision (grant or refusal) is considered timely. Time taken
for internal review of the request, appeals, efc., is not to be counted.

The law provides 30 days or less for the initial decision on whether to grant the request for information = 3

The law provides between 30-60 days for the initial decision on whether to grant the request for information = 2

The law provides more than 60 days for the initial decision on whether to grant the request for information = 1

The law does not set a deadline for the initial decision on whether to grant the request for information, the law is silent on
this matter, or there is no law mandating access to environmental information on request = 0

extent of provisions that promote environmental democ-
racy across the range of types of environmental decision
making and (2) indicators that test the strength of a given
provision in providing an enforceable legal right for the
public. A score of 3 means that the respective provision
exemplifies accepted good practice. A score of 2 indicates
that a majority—but not all—environmental decision
making includes a certain provision, or indicates moder-
ately strong provision. A score of 1 translates to a weaker
provision that allows significant discretion to government
agencies to fulfil these rights, or that a right only applies

to a minority of environmental decision making processes.

A score of 0 indicates that the law is either silent or
prohibits some aspect of procedural rights, depending
on the indicator.

Citing the same example above, Table 1 demonstrates an
indicator, its guidance, and the scoring options.
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There are some guidelines in which the score of the first
indicator constrains the scoring options for subsequent
indicators. This can occur in one of two ways. In the first
scenario, the initial indicator may test for the existence of
a broad requirement in the law with subsequent indica-
tors testing the quality of that requirement. If there is

no provision requiring, for instance, that environmental
information be provided upon request, then there can be
no qualities to test. In this case, all subsequent indicators
must be scored zero. In the second instance, the first indi-
cator will establish whether a provision exists and subse-
quent indicators will test the quality of that provision. In
this instance, if the provision is absent, or its application
across environmental decision making is limited, sub-
sequent indicator scores will not exceed the score of the
initial indicator.



The practice indicators are scored qualitatively on a three
point scale:

1. YES (practice is observed in full)
2. LIMITED (practice is observed irregularly or partially)
3. NO (no observation of practice)

Similar to the legal indicators, practice indicators are typi-
cally accompanied with guidance to limit subjectivity for
the researcher. Unlike the legal indicators, the scores are
simply presented as sums, and not averaged. There are 4
practice indicators under the transparency pillar, 7 under
the participation pillar, and 13 under the justice pillar.
However, as previously mentioned, several of the practice
indicators indirectly assess accessibility of information
due to the method of research.

EDI scores are arithmetically averaged across indicators
to guideline, across guidelines to pillar, and across pil-
lars to generate the overall country score (see Figure 1).
This methodology weights the pillars equally but does not
provide the same equal weighting for the guidelines and
indicators. Specifically, the guidelines for information and

Table 2 |

participation are weighted more heavily than the guide-
lines for justice, as there are fewer of the latter. Rather
than make value-laden decisions on whether certain
guidelines were more fundamental than others and argue
in favor of weighting one pillar over another, WRI chose
to adhere closely to the structure of the UNEP Bali
Guidelines and give each pillar equal weight.

All participating lawyers and environmental experts had
at least five years of experience, though most were mid- or
late-career lawyers from civil society, academia, govern-
ment, and the private sector.

1. NATIONAL RESEARCHER: This role is held by a lawyer
native to the country who is well-versed in laws and
statutes surrounding environmental democracy. The
researcher was responsible for scoring the indicators,
providing the sources to justify the scores, and pro-
viding relevant comments to explain the score. After
completing the initial scoring, the research is submit-
ted to the National Reviewer (indicated by the top-left
arrow). This role is typically filled by a public interest

lawyer.

GUIDELINE 2:

Environmental information in the public domain should include, among other things, information about environmental quality, environmental impacts on

health and factors that influence them, in addition to information about legislation and policy, and advice about how to obtain information.

INDICATOR GUIDANCE

Are real-time air quality data for the capital city
of your country made available online by the
government?

At a minimum, this should include: particulate
matter—PM-10; nitrogen oxides—NO; sulfur
oxides—S0,; and ozone—0,

SCORING OPTIONS

YES

LIMITED: (Data are made available sporadi-
cally, the geographic area covered by the data is
smaller than the capital city boundaries, or the
data are made available but not daily.)

NO

TECHNICAL NOTE | June 2015 ' 7



Figure 1 |
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NATIONAL REVIEWER: This role is held by another
legal expert from that country®2 who is familiar with
the relevant laws and statutes. This person was
independent and unaffiliated with the first. This role
was often filled by senior lawyers from academia, the
public sector, or civil society.

FIRST SECRETARIAT REVIEWER: WRI staff held this
role. The Secretariat reviewer reviews the researcher’s
scores and comments as well as the national

\

The three pillars are averaged to produce the overall country score.
The weighting of each pillar is equal in the overall score.

The UNEP Bali Guidelines are organized under the three pillars of access to
information, public participation, and access to justice (referred to as Trans-
parency, Participation, and Justice on the EDI website). The guideline scores
for each pillar are arithmetically averaged to produce the pillar score.

The text of each of the UNEP Bali Guidelines (see annex) were negoti-
ated and adopted by governments on the UNEP Governing Council in
2010. There are 26 total Guidelines—23 on legislation and 3 on capacity
building. EDI assesses the 23 Guidelines on legislation. There are more
Guidelines under the Access to Justice pillar than for Access to Informa-
tion and Public Participation, which means that the Justice Guidelines are
weighted less in the overall country score.

The legal indicators test discrete aspects of each Guideline. Their scores
are arithmetically averaged to produce a Guideline score. The number of
indicators per Guideline varies and therefore they are not weighted equally.

The practice indicators are organized under the Guidelines, however their
results are supplemental to the legal index and therefore do not affect the
index averages. This is because they are not comprehensive and there are
only practice indicators for a limited number of Guidelines. There are 24
practice indicators under 16 of the Guidelines.

reviewer’s comments. The Secretariat also provides
a second review of the scores, sources, and rationale,
and raises his/her own questions to the researcher.
He/She then sends questions back to the researcher
and reviewer to mediate between the two parties

and ensure quality control. Each country’s indica-
tors received at least one review by an environmental
lawyer at the TAI Secretariat.
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4. FINAL SECRETARIAT REVIEW: The TAI Secretariat staff
also fills this role, although the final reviewer is never
the same person as the secretariat reviewer for any
given country. The final reviewer checks scoring and
reviews for consistency and sends any final questions
back to either the National Researcher or National
Reviewer. WRI reserved the right to alter scores if the
evidence provided after multiple reviews did not sup-
port the score suggested by the researcher.

The EDI assessments were conducted between April and
September 2014. Laws or practices implemented since
that time will be evaluated in the next EDI.

WRYI, in partnership with TAI partners, pilot tested the
Environmental Democracy Index legal indicators in 2013
in 13 countries. The countries tested in the pilot study
were Cambodia, Cameroon, Colombia, Ecuador, Hungary,
India, Indonesia, Ireland, Kenya, Mexico, Panama, Tur-
key, and Uganda. Following the pilot test, WRI revised the
legal indicators and developed the 24 practice indicators.
An example of a practice indicator is provided below.

Following the research and review process, WRI analyzed
results and sent summary analysis along with the full
results to government ministries responsible for imple-
menting environmental democracy laws. WRI provided
government respondents with 60—90 days to respond to
the results, with the following four questions:

1. Do you agree with the summaries of the law and
practice of environmental democracy in your country?
Why or why not?

2. Are there any relevant national-level laws and prac-
tices that you did not see mentioned (Please consider
transparency, participation, and justice)?

3. What steps, if any, is your government taking to
improve environmental democracy in your country?

4. Do you have any other comments?

In the event of disagreement on indicator scores, WRI
consults with the participating national lawyers for that
country to review the critique. If the critique is substan-
tive and demonstrates that the indicator merits a differ-
ent score, the score may be altered until the deadline is
reached. The deadline for submitting comments for the
first EDI is July 15th, 2015.

The generation of this knowledge, combined with engage-
ment of government and civil society and the launch of

a platform to communicate the results and methodology
transparently is expected to help galvanize dialogue and
policy reform at the national and regional levels. The
Access Initiative network of over 200 civil society orga-
nizations and dozens of individuals, working in concert
with agents of change in key government ministries, are
the conduits through which this research may lead to
reforms in laws and practice. The incentives for opening
these decision making processes will vary by country, but
could arise internally from governance reform champions,
or through regional or domestic policy agenda-setting
processes that have developed over several years.

EDI will be reproduced every two years to benchmark
national progress over time. In addition, WRI envisions
methodological revisions, particularly to expand the
assessment of practice, or implementation of environ-
mental democracy laws. WRI will convene experts from
government and civil society to provide input into future
methodological revisions.
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Guideline 1: “Accessibility of Environmental Information Requests”

Any natural or legal person should have affordable, effective and timely access to environmental information held by
public authorities upon request (subject to guideline 3), without having to prove a legal or other interest.

LEGAL INDICATORS GUIDANCE NOTE

10

1. To what extent

does the law
mandate access
to environmental
information to be
provided upon
request?

. To what extent

does the law
provide for
natural or legal
persons’ access
to environmental
information?

This indicator tests the existence of a clear positive legal mandate that gives the public the right to access environmental
information upon request.

Indicate in the comment box how well laws governing air and water quality, forests, biodiversity,
extractive industries and environmental impact assessments align with the general freedom of
information law or the environmental law that provides access to information.

SCORING GUIDE:
There is a general law, such as a freedom of information law that provides for access to information on request = 3

There are some sectoral laws and the environmental law which both provide for access to information on request = 2
Only the environmental law or some sectoral laws, but not both, provide for access to information on request = 1

The law is silent on access to environmental information on request = 0

“Natural person” in this indicator refers to any person. Good practice requires that any person should be able to make an
information request. Limiting requests to citizens only is not in accordance with good practice and should be scored lower.
If this is the case, please include a comment in the box. “Legal persons” are incorporated bodies such as companies,
corporations, and firms. When assessing this indicator, ALL laws including the sectoral laws must be assessed as a whole.
For example, if there is a general Freedom of Information Act (FOIA), and special access provisions in sectoral laws, they
must be assessed together. Sometimes, a FOIA might override other laws including sector laws. At other times a sector law
provision on access might override the FOIA.

NOTE: If the previous indicator was scored a “0” because no law providing access to information exists, this indicator and
subsequent indicators in the guideline will also be scored “0”.

SCORING GUIDE:

Citizens, non-citizens, and legal persons all have the right = 3
Only two of the three categories have the right = 2
Only citizens have the right = 1

The law is silent on this matter or there is no law providing access to environmental information on request = 0

WORLD RESOURCES INSTITUTE



LEGAL INDICATORS GUIDANCE NOTE

3. To what extent

does the law
make access to
environmental
information
affordable?

. To what extent

does the law
provide for
timely access to
environmental
information?

. To what extent

does the law
include public
authorities
under access to
environmental
information
provisions?

“Affordability” is relative to average personal or family incomes within a country. Where income disparity is not great the
average personal income is a good comparative guide. Where the income disparity is great, the average income of the
middle to low income groups is a better guide. Costs of obtaining information can be compared to these income levels.
Good practice is to charge only for the actual cost of copying documentation and not for searching for the information. Good
practices will also make provisions for waivers of fees based on public interest nature of the request or poverty or non-profit
nature of the applicant.

SCORING GUIDE:

The law requires access to environmental information to be free = 3

The law requires access to environmental information (i) to cost no more than the cost of copying; and (ii) for fees to be
waived or reduced based on the public interest nature of the request or poverty or non-profit nature of applicant = 2

The law requires (i) access to environmental information to be “affordable” or “not expensive” (without defining the same)
or (ii) for fees to be waived or reduced based on the public interest nature of the request or poverty or non-profit nature of
applicant =1

The law is silent on this matter or there is no law providing access to environmental information on request = 0

“Timeliness” in this indicator is a reference to the first communicated decision from the government agency to an
information request. A 30 day time limit for first decision (grant or refusal) communication is considered timely. Time taken
for internal review of the request, appeals, etc., is not to be counted.

SCORING GUIDE:
The law provides 30 days or less for the initial decision on whether to grant the request for information = 3

The law provides between 30-60 days for the initial decision on whether to grant the request for information = 2
The law provides more than 60 days for the initial decision on whether to grant the request for information = 1

The law does not set a deadline for the initial decision on whether to grant the request for information, the law is silent on
this matter, or there is no law mandating access to environmental information on request = 0

“Public authorities” in this indicator refers to government departments, agencies, and bodies performing government
functions. They include agencies and institutions of the executive, judicial and legislative branches of government. It
includes government at all levels, from local authorities to central government. It also includes other natural or legal persons
performing public administrative functions under national law, or providing public services under government control.
Please include any important details about this aspect in the comment box and indicate which ministries or agencies are
covered by the law.

SCORING GUIDE:
All public authorities are subject to the access to information law, including the judiciary, legislature and executive = 3

A majority of public authorities are included = 2
A few public authorities are included = 1

The law does not provide for this at all, or there is no law mandating access to environmental information on request = 0

TECHNICAL NOTE | June 2015
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LEGAL INDICATORS GUIDANCE NOTE

6. To what extent
does the law not
require proof of
legal or other
interest for access
to environmental
information?

“Legal or other interest” in this indicator includes information about identity, citizenship, legal interest in the information, or
other reasons for the request. Exceptions may be created where the request is for personal information. If, for example, the
law requires that the information relates to the requester's needs, this is a requirement for proof of interest.

SCORING GUIDE:
The law does not require a requester to disclose the reason for seeking the information or any legal or other interest = 3

The law only requires disclosure of the identity of the requester but does not require any other reasons for the request = 2
Exceptionally, the law provides conditions on the grant of access to information based on proof of legal interest = 1

The law requires all requesters to disclose the reason for the information request and requires proof of legal or other
interests, or there is no law mandating access to environmental information = 0

There are no practice indicators for this guideline because of the complexity and logistics of testing this aspect of the law in
practice. The effectiveness, timeliness, and affordability of information requests is likely to be variable and could only be
tested through multiple information requests—a task impractical for EDI.

Guideline 2: “Environmental Information in the Public Domain”

Environmental information in the public domain should include, among other things, information about environmental
quality, environmental impacts on health and factors that influence them, in addition to information about legislation and
policy, and advice about how to obtain information.

LEGAL INDICATORS GUIDANCE NOTE

1. To what extent
does the
law require
information on
environmental
quality to be
made proactively
available to the
public?

In scoring the indicators for this guideline, the researcher should only examine information proactively made public by the
apex environmental ministry and/or agency and the ministries and agencies responsible for forests, wildlife and biodiversity,
water and air quality, impact assessments, and extractive industries. These are the “key ministries and agencies” examined
in the EDI. Other agencies should be excluded from examination.

In the comment field, indicate which ministries or agencies are covered by the law.

SCORING GUIDE:
The law requires all key ministries and agencies to proactively make environmental information available to the public =3

The law requires the majority of the key ministries and agencies to proactively make environmental information available to
the public =2

The law requires a minority of the key ministries and agencies to proactively make environmental information available to
the public =1

The law does not require any environmental information to be proactively made public or such disclosure is left to the
discretion of the ministry or agency = 0
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LEGAL INDICATORS GUIDANCE NOTE

2. To what extent
does the
law require
environmental
information on
environmental
factors that
influence health
be placed in the
public domain?

3. To what extent
does the
law require
information on
environmental

laws and policies

be placed in the
public domain?

4. To what extent
does the law
require publicly
available
information
and advice on
how to obtain
environmental
information?

Environmental factors that affect health include: air and water quality information; toxics, hazardous substances and
pollution; enforcement and compliance datasets; and Environmental Impact Assessments,

As such examine laws that relate to these areas.
In the comment field, indicate which ministries or agencies are covered by the law.

SCORING GUIDE:
The law requires all public health related environmental information to be proactively made public=3

The law requires a majority of public health related environmental information to be proactively made public=2
The law requires a minority of public health related environmental information to be proactively made public = 1

The law is silent on this or leaves it to the discretion of the ministry or agency to disclose public health related
environmental information = 0

This indicator is testing the existence of a law that requires laws and policies to be made publicly available. Public domain
is defined as “freely available for public use”.
In the comment field, indicate which ministries or agencies are covered by the law.

SCORING GUIDE:
The law requires all environmental laws and policies to be proactively made public = 3

The law requires the majority of environmental laws and policies to be proactively made public =2
The law requires a minority of environmental laws and policies to be proactively made public = 1

The law is silent on this or leaves it to the discretion of the ministry or agency to disclose environmental laws and policies = 0

This indicator tests whether the law requires key ministries and agencies to publish information for the public on how to
access and obtain environmental information.

Indicate in the comment box which laws require information and advice on how to obtain publicly available
environmental information to be made public.

SCORING GUIDE:

The law requires all key ministries and agencies to inform the public about how to obtain environmental information = 3

The law requires the majority of key ministries and agencies to inform the public about environmental information in the
public domain and how to obtain it = 2

The law requires a minority of key ministries and agencies to inform the public about environmental information in the
public domain and how to obtain it =1

The law does not require any ministry or agency to inform the public about environmental information in the public domain
and how to obtain it=0
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PRACTICE INDICATORS SCORING GUIDE

1. Are real time air quality data for the capital city of your At a minimum, this should include: Particulate Matte—PM-10; Nitrogen
country made available online by the government? Oxides—NO,; Sulphur Oxides—S0,; and Ozone—0,
YES

LIMITED (data is made available sporadically, the geographic area covered
by the data is smaller than the capital city boundaries, or the data is made
available but not daily)

NO
2. In the last two years, has annual drinking water quality YES
data for water services supplied by the government or
local government in your capital city been proactively LIMITED (on an infrequent basis or incomplete data)
provided to consumers either by mail (post) or online
and do the data provided meet the minimum standards NO

established by the regulatory agency for transparency?

Guideline 3: “Ground for Refusal”

States should clearly define in their law the specific grounds on which a request for environmental information
can be refused. The grounds for refusal are to be interpreted narrowly, taking into account the public interest served

by disclosure.

LEGAL INDICATORS GUIDANCE NOTE

1. To what extent
does the law
clearly define
specific grounds
on which a request
for environmental
information can be
refused?

In scoring this indicator, grounds for refusing environmental information may not always be in the environmental or sectoral
law and might be found in the Constitution, a general freedom of information law, or official secrets law.

In scoring this indicator, exemptions (grounds on which a request can be refused) should be evaluated with regard to how
narrowly the exemption is worded or interpreted by agencies and the courts. The broader the exemptions, the lower the
indicator will be scored. However, some exemptions which are based on harm or serious harm tests may still be part of
good practice. These generally include: exemptions related to international relations, national defense, public security,
confidential industrial or business information to the extent necessary to protect a legitimate economic interest, intellectual
property rights and confidential personal information.

Indicate in the comment box which laws define specific grounds on which a request for environmental information can be
refused.

SCORING GUIDE:

The law clearly defines only a few specific grounds on which a request for environmental information can be refused and
these grounds are narrowly defined = 3

The law specifies grounds on which a request for environmental information can be refused but these are framed or
interpreted broadly = 2

The law specifies many grounds under which environmental information may be refused or leaves it to the discretion of the
ministry or agency = 1

The law allows the ministry or agency to deny a request for environmental information at will = 0
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LEGAL INDICATORS GUIDANCE NOTE

2. To what extent

does the

law require
environmental
information that
is covered by a
ground for refusal
to be severed
(separated) from
the rest of the
information before
being released to
the requester?

. To what extent

does the law
require the
decision-maker
to take into
account the public
interest served
by disclosure
when considering
exemptions
(grounds for
refusal)?

This indicator tests whether the law allows environmental information which may be kept confidential to be separated from
the rest of the information. Laws that enable severance may provide increased access to environmental information and
should therefore be scored higher.

Note that if the previous indicator was scored “0”, this indicator should be scored “0” as well.
In the comment field, indicate which agencies or sectors are covered by the law.

SCORING GUIDE:
All laws providing for environmental information to be released upon request include a provision on severance = 3

A majority of laws providing for environmental information to be released upon request include a provision on severance = 2
A minority of laws providing for environmental information to be released upon request include a provision on severance = 1

Severance is not allowed in any of the laws that provide for environmental information upon request, or the laws are silent
on this matter=0

In scoring this indicator, consider whether the agency could be forced to release that information which is covered by an
exemption, if it is shown to be in the public interest (the public interest test). The law should provide for the balancing of the
benefits of disclosure against the harm to a real interest. If so, the indicator should be scored higher.

Note that if the previous indicator was scored “0”, this indicator should be scored “0” as well.

Indicate in the comment box which laws require the decision-maker to take into account the public
interest served by disclosure when considering exceptions (grounds for refusal).

SCORING GUIDE:

The law provides a wide public interest test that covers all exemptions and requires the requested information to be made
available if it is in the public interest = 3

The law requires some exemptions to be covered by a public interest test requested information to be made available if it is
in the public interest, even when covered by an exception = 2

The law requires only a few exemptions covered by the public interest test = 1

The law does not allow for the release of information that is covered by an exception (ground for refusal) on the basis of
public interest =0

There are no practice indicators for this Guideline, because similar to Guideline 1, measuring the implementation of this
Guideline would require multiple information requests.
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Guideline 4: “Environmental Information Collection and Management”

States should ensure that their competent public authorities regularly collect and update relevant environmental informa-
tion, including information on environmental performance and compliance by operators of activities potentially affecting
the environment. To that end, States should establish relevant systems to ensure an adequate flow of information about
proposed and existing activities that may significantly affect the environment.

LEGAL INDICATORS GUIDANCE NOTE

1. To what extent “Relevant information” is a broad term. For the purposes of the following three indicators, “relevant information” means
are competent the following: (i) in cities, air and drinking water quality information, (ii) in rural areas, water quality information, and (iii)
public authorities information on forest ecosystems, such as deforestation rates, concessions and impacts on biodiversity.
mandated by
law to regularly In scoring this indicator, look for a mandate in the law obligating and empowering the public authority to collect the
collect and information.
update relevant
environmental Indicate in the comment box which categories of environmental information are collected and which are not.

information?
SCORING GUIDE:

The law mandates competent public authorities to collect all three categories of environmental information = 3
The law mandates competent public authorities to collect two of the three categories of environmental information = 2

The law mandates competent public authorities to collect only one of the three categories of relevant environmental
information = 1

The law does not mandate collection of environmental information or gives a discretion to the authority to collect = 0

2. To what extent Indicate in the comment box which activities are covered by the mandate (if it exists) and which are not.
does the law
mandate the public SCORING GUIDE:
authorities to

. The law mandates competent public authorities to monitor the performance and compliance by operators of all
comprehensively

activities potentially affecting the environment and collect and update such information = 3

monitor the
emr/flronmental The law mandates competent public authorities to monitor the performance and compliance by operators of a
performance majority of activities potentially affecting the environment and to collect and update this information= 2

and compliance
by operators

of activities
potentially
affecting the
environment,
and to collect
and update such
information?

The law mandates competent public authorities to monitor the performance and compliance of a minority of
operators of activities potentially affecting the environment and to collect and update this information = 1

The law does not mandate monitoring of the performance and compliance of operators of activities affecting the
environment and the collection or updating of such information = 0
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LEGAL INDICATORS GUIDANCE NOTE

3. To what extent is
there a system
established by
the law ensuring
adequate public
information
about proposed
and existing
activities that may
significantly affect
the environment?

In evaluating this indicator, look for evidence of a system established by the law that ensures the flow of information on new
and existing activities that impact the environment. A system that ensures information flows will consist of a data collection
system, data storing system (allowing for easy and quick retrieval), data analysis system, data dissemination system and
systems that ensure easy user friendly uptake of information. Proactive release of information via websites is one part of
such a system. It also includes information relating to new projects and environmental impact assessment of new projects.

SCORING GUIDE:

The law mandates the establishment of a comprehensive system ensuring adequate public information about proposed and
existing activities that may significantly affect the environment = 3

The law mandates the establishment of a system to provide public information about proposed or existing activities (not
both) that may significantly affect the environment, but it is not comprehensive = 2

The law establishes a system ensuring adequate information about proposed and existing activities that may significantly
affect the environment is produced but making such information public is discretionary = 1

Either the law does not mandate a comprehensive system ensuring adequate information about proposed and existing
activities that significantly affect the environment or such a system has been established but the information is not open to
the public =0

1. Does a national agency in your country ensure that YES
information on daily air emission and waste water
discharges by large-scale industries at a facility level are LIMITED (only air or water data (but not both) are made available, the data
proactively made publicly available either online, through are more than one year old, or the data are available but not at a facility level)
a public register or at a library; if so, is that information
comparable to a national standard? NO

Guideline 5: “State of the Environment’ Report”

States should periodically prepare and disseminate at reasonable intervals up-to-date information on the state of the
environment, including information on its quality and on pressures on the environment.

LEGAL INDICATORS GUIDANCE NOTE

1. To what extent
does the law
mandate the
government to
publish reports
on the state of
the environment
(i.e. a State of
the Environment
report)?

Indicate in the comment box which laws mandate the government to publish reports on the state of the environment (i.e. a
State of the Environment report).

SCORING GUIDE:
The law obligates the government to publish reports on the state of the environment = 3

The law gives the government a discretion to publish reports on the state of the environment = 2
The law mentions reports on the state of the environment but is vague about who is responsible for producing them = 1

The law is silent on the government publishing reports on the state of the environment = 0
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LEGAL INDICATORS GUIDANCE NOTE

18

2. To what extent

does the law
require the
publication of
a State of the
Environment
report to be
periodic at
reasonable
intervals?

. To what extent

does the law
require the report
to contain up-to
date information?

. Does the law

require the
report to be
comprehensive in
the information
that it provides?

Note that if the previous indicator was scored “0”, this indicator should also be scored “0”.

SCORING GUIDE:
The law specifies that state of the environment reports should be published every three years or less = 3

The law specifies that state of the environment reports should be published every three to five years = 2

The law allows discretion as to when a state of the environment report may be published or requires it to be published every
six or more years = 1

The law is silent on when and how often a state of the environment report should be published = 0

In addition to requiring that reports be produced at reasonable periodic intervals, the law should require that data and
information is kept up to date.

Note that if the first indicator was scored “0”, this indicator should also be scored “0”.

SCORING GUIDE:
The law requires the report to contain up-to-date information = 3

The law requires the report to contain information that is no more than three years old = 2
The law requires good or reliable information but does not require it to be up-to-date = 1

The law is silent on the need for the report to contain up-to-date information = 0

In order to be comprehensive, the report should contain information on environmental quality and natural resource pressures.
Environmental quality may include air and water quality measures, toxics or other pollution hazards. Natural resource pres-
sures include information on deforestation, land degradation, coastline erosion, biodiversity, and ecosystem destruction.
Note that if the first indicator was scored “0”, this indicator should also be scored “0”.

If the indicator is scored “2” or below, note in the comment box which environmental quality indicators are not included.

SCORING GUIDE:
The law clearly requires the report to contain information on comprehensive environmental quality assessments = 3

The law clearly requires the report to contain information on some environmental quality indicators = 2
The law requires the report to contain environmental quality information but does not specify any parameters or indicators = 1

The law is silent on the report containing environmental quality information = 0
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PRACTICE INDICATORS SCORING GUIDE

1. In the last 10 years has a national government agency A State of the Environment report contains data and information on trends
regularly published State of the Environment Reports? and pressures relating to environmental quality. This often includes
(Regular is at fixed intervals of five years or less) information on water and air quality, deforestation, ecosystem health and

function, land use, and CO2 emissions.
YES
LIMITED (Reports are irregular or incomplete)

NO

Guideline 6: “Early Warning Information”

In the event of an imminent threat of harm to human health or the environment, States should ensure that all information
that would enable the public? to take measures to prevent such harm is disseminated immediately.

LEGAL INDICATORS GUIDANCE NOTE

1. When there is an The term “The public” may be defined as one or more natural or legal persons and their associations, organizations or
imminent threat groups.
of harm to human
health or the Indicate in the comment box which laws obligate or mandate the State or State agency to disseminate
environment, to information to the public.
what extent does
the law obligate SCORING GUIDE:
or mandate the The law obligates the state and state agencies to immediately disseminate information to the public when there is an
goverr!ment imminent threat of harm to human health or the environment = 3
agencies to
:?;:::1';;2’ The law obligates the state and state agencies to disseminate such information but does not state when it should be

information to done=2

the public that
enables it to take
preventive action?

The law gives state and state agencies discretion as to whether and when to disseminate such information = 1

The law is silent on the obligation of state and state agencies to disseminate such information = 0

There are no practice indicators for this Guideline because of the likely difficulty in accurately assessing whether information was disseminated in a timely manner in past disasters.

Guideline 7: No indicators

States should provide means for and encourage effective capacity-building, both among public authorities and the public,
to facilitate effective access to environmental information.

There are no indicators for this guideline as it relates to the provisioning of funds, personnel, etc., to build the capacity of

the public and agencies and facilitate access to information. These are actions taken via annual budgets and are not related
to the status of the law. This guideline is therefore not assessed or ranked in this diagnostic tool.
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Guideline 8: “Early Public Participation”

States should ensure opportunities for early and effective public participation in decisionmaking related to the environ-
ment. To that end, members of the public concerned24 should be informed of their opportunities to participate at an early
stage in the decision-making process.

LEGAL INDICATORS GUIDANCE NOTE

1. To what extent
does the law
require the public
concerned to have
opportunities to
participate in
decisionmaking
related to the
environment?

In these indicators and elsewhere in the toolkit, “the public concerned” may be defined as the public affected by, or having
an interest in, the environmental decision-making process. For the purposes of this definition, non-governmental organiza-
tions promoting environmental protection and meeting any requirements under national law should be deemed to have an
interest.

Reminder: For the purposes of the EDI, the scope of the law is limited to: permitting and licencing
procedures, including extractive industries; the development of pollution standards and granting of
pollution control permits; approval of projects based on environmental impact assessments; policy
making; and the development of forest management and protected area plans and policies and granting
of forest concessions.

Participation is adequate when the law provides for the basic requirements of public notice of pending decisions, access
to documents for comment, a reasonable comment period and consideration of public comments by decision-makers.
The researcher should also consider whether the law obligates private entities to ensure public participation.

In scoring this indicator, make a note in the comment box clearly indicating which laws do not provide adequate opportuni-
ties for the public to participate in decision-making on projects relating to the environment, marking clearly those which do
not provide for public participation at all.

SCORING GUIDE:
The law requires the public to have the opportunity to participate in decision-making on all projects, permitting, licencing,
standard-setting, policy-making and planning that may have a significant effect on the environment = 3

The law requires the public to have the opportunity to participate in decision-making on a majority of projects, permitting,
standard-setting, licencing, policy-making and planning that may have a significant effect on the environment = 2

The law requires the public to have the opportunity to participate in decision-making on a minority of projects, permitting,
licencing, standard-setting, policy-making and planning that may have a significant effect on the environment = 1

The law does not require the public to have the opportunity to participate in decision-making related to the environment at
all=0
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LEGAL INDICATORS GUIDANCE NOTE

2. To what extent In these indicators and elsewhere in the toolkit, “the public concerned” may be defined as the public affected by, or having
does the law an interest in, the environmental decision-making process. For the purposes of this definition, non-governmental organiza-
require public tions promoting environmental protection and meeting any requirements under national law should be deemed to have an
participation interest.
opportunities to
be provided early The score of this indicator is dependent upon the score of the previous indicator. If the previous indicator
in the decision- was scored a “2”, for example, the maximum score this indicator may receive is a “2”.

making process?
“Early public participation” means that the public can participate at an early enough stage in the decision-making to have
an effective impact on the options being considered. It consists of participation that can still shape the options for decisions
(i.e. no decisions on the project, permit, licence, program, policy or plan of any type have been made). In contrast, a failure
to provide early public participation may occur if public participation is left to the stage when there are effectively no real
options still open, meaning that the public can have only a very small impact on the outcome.

Make clear in the comment field which laws provide for early public participation, intermediate, late-stage, or none at all.

SCORING GUIDE:

All laws provide public participation opportunities at the very earliest stages of decision-making (e.g. scoping stage of
projects or planning or early assessment of industrial facilities in permitting or licencing etc.) = 3

Most laws (more than 50%) provide public participation opportunities at the very earliest stages of decision-making (e.g.
scoping stage of projects or planning or early assessment of industrial facilities in permitting or licencing etc.) = 2

A few of the laws (less than 50%) provide public participation opportunities at the very earliest stages of decision-making
(e.g. scoping stage of projects or planning, or early assessment of industrial facilities in permitting or licencing etc.) = 1

No laws provide such opportunities at an early stage of decision-making = 0

3. To what extent The score of this indicator is dependent upon the score of the previous indicator. If the previous indicator was scored “1” for
does the law example, the highest score this indicator can receive is also “1”.
require that the
public concerned Indicate in the comment box which of the laws/ regulations listed in the indicator require the public to be
be provided with informed about its opportunities to participate.

information about
its opportunities to SCORING GUIDE:
participate early
in the decision-

making process?

Al of the laws require State agencies or private actors to notify the public concerned about its opportunities to participate in
that decision-making process at an early stage = 3

A majority of the laws require State agencies or private actors to notify the public concerned about its opportunities to
participate in that decision-making process at an early stage = 2

A minority of the laws require State agencies or private actors to notify the public concerned about its opportunities to
participate in that decision-making process at an early stage = 1

The law is silent on State agencies’ or privates actors’ obligations to notify the public concerned about its opportunities to
participate in the decision-making process at an early stage = 0
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PRACTICE INDICATORS SCORING GUIDE

1. Choose three recent controversial development projects (in
terms of press coverage and potential cost and/or revenue
of project) that were approved through an Environmental

This indicator tests whether requirements for public participation were
followed even during politically sensitive, high-investment, or other sce-
narios where public opinion has called attention to the project

Impact Assessment (EIA) process under national law. Were
public notices given seeking comments on the EIA or its YES

terms of reference?

LIMITED (not in all cases)

NO

Guideline 9: “Proactive Public Consultation”

States should, as far as possible, make efforts to seek proactively public participation in a transparent and consultative
manner, including efforts to ensure that members of the public concerned are given an adequate opportunity to express
their views.

LEGAL INDICATORS GUIDANCE NOTE

22

1. To what extent

do the laws
concerning
environmental
impact
assessments,
pollution control
permits, forest
concessions,
extractive
industries,
biodiversity

and terrestrial
protected areas,
and environmental
policy-making
obligate the State
or state agencies
at the national
level to proactively
seek public
participation?

In scoring this indicator, a mandate to notify the public by itself is only a first and minimum step to a proactive effort. Proac-
tive efforts are those required by law in addition to the official notification of participatory events. They might include public
announcements, such as news items and interviews in the local media; information sent by mail to the public concerned;
local loudspeaker and announcements made in customary fashion (e.g. drum beating — village criers etc.), and efforts to
facilitate attendance such as by providing transport costs or local focus group meetings. They may also include innovative
use of information and communication technologies that enable citizen voices and polling citizen views.

This indicator’s score should not exceed that of 8.1, which tests the extent that participation opportuni-
ties are provided through law.

Indicate in the comment box which of the laws/regulations listed in the indicator require proactive efforts
to seek public participation.

SCORING GUIDE:

All laws assessed obligate the State or state agencies to proactively seek public participation in decisions related to the
environment = 3

A majority of laws assessed obligate the State or state agencies to proactively seek public participation in decisions related
to the environment = 2

A minority of the laws assessed obligate the State or state agencies to proactively seek public participation in decisions
related to the environment= 1

The law does not obligate the State or state agencies to proactively seek public participation in any decisions related to the
environment =0
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LEGAL INDICATORS GUIDANCE NOTE

2. To what extent

do the laws
concerning:
environmental
impact
assessments,
pollution control
permits, forest
concessions,
extractive
industries,
biodiversity

and terrestrial
protected areas,
and environmental
policy-making
obligate the State
or State agencies
at the national
level to give
members of the
public concerned
an adequate
opportunity to
express their
views?

This indicator examines the extent to which the law provides members of the public concerned with opportunities to express
their views on proposed decisions and to have their views taken into account.

“Adequate opportunity” means that the state or proxy entity (such as a private company) provides sufficient opportunities
for a full range of stakeholders. This includes providing multiple public meetings at different times and making special ef-
forts to engage marginalized groups, either on the basis of gender, language, ethnicity, or age.

This indicator’s score should not exceed that of 8.1, which tests the extent that participation opportuni-
ties are provided through law.

Indicate in the comment box which of the laws/regulations listed in the indicator require the State, state
agencies, or proxy entities to give members of the public concerned adequate opportunity to express
their views.

SCORING GUIDE:

All laws assessed require the State or state agencies to give the public concerned an adequate opportunity to express its
views = 3

A majority of the laws assessed require the State or state agencies to give the public concerned an adequate opportunity to
express its views = 2

A minority of the laws assessed require the State or state agencies to give the public concerned an adequate opportunity to
express its views = 1

The law does not obligate the State or state agencies to give the public an adequate opportunity to express its views = 0

There are no practice indicators for this Guideline because implementation is likely to vary on a case by case basis and
could not adequately be measured without significant testing and/or research and therefore falls outside of the parameters
of EDI.
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Guideline 10: “Informed Participation”

States should ensure that all information relevant for decision-making related to the environment is made available, in an
objective, understandable, timely and effective manner, to the members of the public concerned.

LEGAL INDICATORS GUIDANCE NOTE

1. To what extent do This indicator differs from previous indicators in that it is testing whether a requirement exists to make relevant informa-

24

the laws concerning:
environmental
impact assessments,
pollution control
permits, forest
concessions,
extractive industries,
protected areas and
wildlife plans and
regulations, and
environmental policy-
making, require all
information relevant
to decision-making
processes relating to
the environment to
be made available to
the public concerned,
without the public
having to make an
official information
request?

. To what extent do

the laws concerning
environmental
impact assessments,
pollution control
permits, forest
concessions,
extractive industries,
protected areas and
wildlife plans and
regulations, and
environmental policy-
making, require that
proactively released
information relevant
to decision-making
be understandable to
the public concerned?

tion available to the public so that it may make informed contributions to decision-making processes. This is different
from simply informing the public about opportunities to participate.

In the best-case scenario, the law provides a minimum list of information which must be made available.

N OTE: the score of this indicator will affect the possible scores for the subsequent indicators in this guideline. If this
indicator is score “3”, the following indicators may score up to “3”. However, if it is only scored “1”, for example, the
subsequent indicators can only be scored a maximum of “1”.

In the comment box, indicate which sectors are or are not covered by the mandate.

SCORING GUIDE:
All laws assessed require all information relevant to decision-making processes relating to the environment to be made
available to the public concerned without having to make an official information request = 3

Most laws assessed require all information relevant to decision-making processes relating to the environment to be
made available to the public concerned without having to make an official information request = 2

A few if the laws assessed require all information relevant to decision-making processes relating to the environment to
be made available to the public concerned without having to make an official information request = 1

None of the laws assessed require information relevant to decision-making relating to the environment to be made avail-
able to the public concerned = 0

“Understandable” means not only at a basic literacy level, but also that the information be provided in all relevant lan-
guages, including indigenous languages of affected populations.

Because this indicator is dependent upon the previous indicator, its maximum score cannot exceed the score of the
previous indicator.

Indicate in the comment box which of the laws/regulations listed in the indicator require the State or
state agencies to make proactively released information understandable to the public concerned.
SCORING GUIDE:

All laws assessed require proactively released information to be understandable by the public concerned at the most
basic literacy/education level and in all relevant languages = 3

The majority of laws assessed require proactively released information to be understandable by the public concerned at
the most basic literacy/education level and in all relevant languages = 2

A minority of the laws assessed require proactively released information to be understandable by the public concerned at
the most basic literacy/education level and in all relevant languages = 1

None of the laws assessed set any standards about the user friendliness of the information to be provided to the public
concerned =0
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LEGAL INDICATORS GUIDANCE NOTE

3. To what extent do

the laws concerning
environmental
impact assessments,
pollution control
permits, forest
concessions,
extractive industries,
biodiversity

and terrestrial
protected areas, and
environmental policy-
making require the
information relevant
to decision-making
to be provided in a
timely fashion to the
public concerned?

This indicator assesses whether information relevant to the decision-making is required to be made available to the pub-
lic concerned for examination without a request having to be made for such information. The indicator assesses whether
the information relevant to the decision-making processes is provided in a timely manner in order that the public may
use it to prepare its participation effectively. A “timely manner” refers to making information available promptly

at the beginning of the decision-making process as well as when new information comes into the possession of the
authorities later in the process.

Because this indicator is dependent upon the first indicator, its maximum score cannot exceed the score of the first indica-
tor.

Indicate in the comment box which of the laws/regulations listed in the indicator require the state or
state agencies to make information relevant to decision-making available to the public in a timely
manner.

SCORING GUIDE:
All laws assessed expressly require all information relevant to decision-making to be provided to the public concerned in
a timely manner = 3

The majority of laws assessed require all information relevant to decision-making to be provided to the public concerned
in a timely manner = 2

A minority of the laws assessed require all information relevant to decision-making to be provided to the public con-
cerned in a timely manner = 1

The law does not specify any timeframe during which the information relevant to decision-making must be available to
the public concerned = 0

PRACTICE INDICATORS SCORING GUIDE

1. Are the Environmental Impact Assessments for development

3.

YES

projects accessible to the public online or at a national

government agency?

. Is information on wastewater discharge and air emission

LIMITED (only for some projects or they are available but not online)

NO

YES

permit violations available to the public online or at a

government agency?

Are extractive industry licenses/permits available to the

LIMITED (only for some permit violations or they are not available online)

NO

YES

public online or at a government agency?

LIMITED (Only for some licenses/permits or they are not available
online)

NO

TECHNICAL NOTE | June 2015 | 25



PRACTICE INDICATORS SCORING GUIDE

4. During the past three years, in the process of granting
forest use contracts, has the relevant agency made publicly
available information related to such contracts?

Forest use contracts include large-scale concessions as well as other
permits and licenses for forest use. Information could include scoping
documents, draft management plans, etc.

YES

LIMITED (only some forest use contracts are available or they are not
available online)

NO

5. Are the forest use contracts, once finalized, made available YES

to the public online or at a government agency?

LIMITED (only large-scale contracts are available or only for certain
regions)

NO

Guideline 11: “Due Account of Public Comments”

States should ensure that due account is taken of the comments of the public in the decision-making process and that the

decisions are made public.

LEGAL INDICATORS GUIDANCE NOTE

26

1. To what extent do

the laws concerning
environmental
impact assessments,
pollution control
standards and
permits, forest
concessions,
extractive industries,
biodiversity

and terrestrial
protected areas,

and environmental
policy-making require
the State or State
agencies at the
national level to take
due account of the
public’s comments
in decision-making
relating to the
environment?

In scoring this indicator, consider what mechanisms are provided in the law for ensuring that public comments are taken
into account in formulating the decision. The most basic level is to record the comments. However, the public should

be able receive feedback on which comments were accepted or rejected and why. For example: if the law obligates the
decision-maker to consider each public comment and give reasons why it was rejected or accepted and if accepted, to
explain how it was incorporated into or impacted the decision, this provides evidence that the comment was actually
taken into account.

This indicator’s score should not exceed that of 8.1, which tests the extent that participation opportu-
nities are provided through law.

Indicate in the comment box which of the laws/regulations listed in the indicator require the State or
state agencies to take due account of public comments. In some cases, the law may require some
measures to account for public comments such as simply recording comments, without providing
reasons for acceptance or rejection. Please indicate, to the extent possible, what each of the relevant
laws provide.

SCORING GUIDE:

All laws assessed require State agencies to take due account of public comments = 3
The majority of laws assessed require the State or State agencies to take due account of public comments = 2

A minority of laws assessed require the State or State agencies at the national level to take due account of public com-
ments = 1

The law is silent on what the State or state agencies are required to do with regard to public comments = 0
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LEGAL INDICATORS GUIDANCE NOTE

2. To what extent do

the laws concerning
environmental
impact assessments,
pollution control
standards and
permits, forest
concessions,
extractive industries,
biodiversity

and terrestrial
protected areas, and
environmental policy-
making require that
decisions relating to
the environment are
made public?

In scoring this indicator, consider that different laws and agencies may have varied procedures and ways of making
decisions public. Decisions may be published in a local newspaper or at an onsite location. Other agencies may make
it available on request, keep in a library, or publish it in a gazette. Take all these into account in scoring the indicator
identifying in the comment box, laws/agencies where gaps exist.

Indicate in the comment box which of the laws/ regulations listed in the indicator require the State or
state agencies to make decisions related to the environment public.

SCORING GUIDE:
All laws assessed require decisions relating to the environment to be in writing and publicized through the press =3

The majority of laws assessed require decisions relating to the environment to be in writing and publicized through the
press = 2

A minority of the laws assessed require decisions relating to the environment to be in writing and publicized through the
press =1

The law is silent on whether decisions relating to the environment should be made public or prohibits such decisions
from being made public = 0

PRACTICE INDICATORS SCORING GUIDE

1.

In the three most recent large-scale extractive or

YES

development projects, did the relevant agency respond to

public comments on the environmental impact assessment
and make the responses available to the public?

LIMITED (Responses were made, but they are not publicly available, or
responses made public were only for some but not all public comments)

NO
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Guideline 12: “Public Participation in Review”

States should ensure that when a review process is carried out where previously unconsidered environmentally significant
issues or circumstances have arisen, the public should be able to participate in any such review process to the extent that
circumstances permit.

LEGAL INDICATORS GUIDANCE NOTE

1. To what extent do the laws For the purposes of this guideline, a “public review process” means a process that involves public participation to

concerning: environmental
impact assessments,
pollution control

revise or update the conditions for a permit or consent when there are changed environmental actors or impacts.
Such a process may or may not exist in every country, but if it does, public participation should be an essential
element of that process.

standards and permits,
forest concessions,
extractive industries,
biodiversity protection,
and environmental policy-
making require the State or
state agencies to provide
for a public review process
for decisions relating

to the environment if
previously unconsidered
environmental impacts
become apparent?

Indicate in the comment box which of the laws/regulations listed in the indicator require the
State or state agencies to provide for a public review process if previously unconsidered environ-
mental impacts become apparent.

SCORING GUIDE:
All laws assessed require the State or state agencies to provide for a public review process of previous decisions
relating to the environment if previously unconsidered environmental impacts become apparent = 3

The majority of laws assessed require the State or State agencies to provide for a public review process of previ-
ous decisions relating to the environment if previously unconsidered environmental impacts become apparent = 2

A minority of the laws assessed require the State or state agencies to provide for a public review process if previ-
ously unconsidered environmental impacts become apparent = 1

Either the law is silent on the possibility of a public review of previous decisions relating to the environment or
expressly does not allow for it when previously unconsidered environmental impacts become apparent = 0

There are no practice indicators for this Guideline because the implementation for this could vary on a case by case basis
and could not adequately be measured without significant testing and/or research and therefore falls outside of the
parameters of EDI.
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Guideline 13: “Integrating Public Input for Rule-making”

States should consider appropriate ways of ensuring, at an appropriate stage, public input into the preparation of legally
binding rules that might have a significant effect on the environment and into the preparation of policies, plans and pro-
grammes relating to the environment.

LEGAL INDICATORS GUIDANCE NOTE

1. To what extent does the

law require opportunities
for public input at an
appropriate stage during
preparation of legally
binding rules (rule-
making or preparation of
subsidiary legislation,
regulations, etc.) that
might have a significant
effect on the environment?

. To what extent do the laws

concerning environmental
impact assessments,
pollution control standards
and permits, forest
concessions, extractive
industries, biodiversity and
terrestrial protected areas,
and environmental policy-
making require the State or
state agencies to provide
opportunities for public
input at an appropriate
stage of the preparation

of policies?

Indicate in the comment box which activities are covered by the mandate (if it exists) and which
are not.

The term “legally binding rules” includes rules, regulations, proclamations, decrees and guidelines made by the
executive branch of government as well as laws and regulations passed or adopted by the legislative branch.

Generally, these types of requirements are found in the constitution, standing orders of the legislature, or in
special laws such as administrative procedure acts, dealing with how rules, regulations and guidelines, etc., are to
be developed and adopted.

In scoring option “2”, “representative consultative bodies” may refer to an elected representative body, or an
advisory body including civil society representatives.

SCORING GUIDE:

The law requires the state or state agencies to seek direct input from the public during the preparation of legally
binding rules that might have a significant effect on the environment=3

The law requires the state or state agencies to seek input from the public through representative consultative bod-
ies during the preparation of legally binding rules that might have a significant effect on the environment = 2

The law gives discretion to the state or state agencies to seek public input during the preparation of legally bind-
ing rules that might have a significant effect on the environment = 1

The law does not mention public input into the preparation of legally binding rules = 0

A “policy” is a proposed or adopted course or principle of action (e.g. wetland policy or forest conservation
policy). While policies often include proposals for laws — they may also focus on administrative actions.

Indicate in the comment box which activities are covered by the mandate (if it exists) and which
are not.

SCORING GUIDE:

All laws assessed require the state or state agencies to seek public input during the preparation of policies under such
laws =3

The majority of laws assessed require the state or state agencies to seek public input during the preparation of
policies under such laws = 2

A minority of the laws assessed require the state or state agencies to seek public input during the preparation of
policies under such laws = 1

None of the laws assessed require public input into the preparation of policies that might have a significant
impact on the environment = 0
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LEGAL INDICATORS GUIDANCE NOTE

3. To what extent do the laws

concerning environmental
impact assessments,
pollution control
standards and permits,
forest concessions,
extractive industries,
biodiversity protection,
and environmental policy-
making require there to
be opportunities for public
input at an appropriate
stage of the preparation
of plans relating to the
environment?

. To what extent does the

law require there to be
opportunities for public
input at an appropriate
stage of the preparation of
programs relating to the
environment?

A “plan” is a detailed proposal for doing or achieving something, e.g. biodiversity action plan or wildlife conser-
vation plan.

Indicate in the comment box which laws require there to be opportunities for public input at an
appropriate stage of the preparation of plans relating to the environment and which laws do not.
SCORING GUIDE:

All laws assessed require the state or state agencies to seek public input during the preparation of plans that
might have a significant effect on the environment = 3

The majority of laws assessed require the state or state agencies to endeavour or make efforts to seek public input
during the preparation of plans that might have a significant effect on the environment = 2

A minority of the laws assessed require the state or state agencies to seek public input during the preparation of
plans that might have a significant effect on the environment = 1

None of the laws assessed require public input into the preparation of plans that might have a significant effect on
the environment = 0

A “program” is a set of related measures or activities with a particular long-term aim. For example, a malaria
eradication program or watershed management program.

Indicate in the comment box which laws require there to be opportunities for public input at an
appropriate stage of the preparation of programs relating to the environment and which laws do
not.

SCORING GUIDE:
All laws assessed require the State or state agencies to seek public input during the preparation of programs that
might have a significant effect on the environment = 3

The majority of the laws assessed require the State or state agencies to seek public input during the preparation of
programs that might have a significant effect on the environment = 2

A minority of the laws assessed require the State or state agencies to seek public input during the preparation of
programs that might have a significant effect on the environment = 1

None of the laws assessed require public input into the preparation of programs that might have a significant
effect on the environment = 0

There are no practice indicators for this Guideline because the broad scope of this Guideline made it difficult to accurately
assess implementation.

Guideline 14: No indicators

States should provide means for capacity-building, including environmental education and awareness-raising, to promote
public participation in decision-making related to the environment.

There are no indicators for this guideline as it relates to ensuring that relevant agencies have resources, per-
sonnel, training, and incentives to effectively implement public participation. These steps are essential, but fall outside of
the scope of the 2014 EDI. This guideline is therefore not assessed.
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Guideline 15: “Information Request Appeals”

States should ensure that any natural or legal person who considers that his or her request for environmental information
has been unreasonably refused, in part or in full, inadequately answered or ignored, or in any other way not handled in
accordance with applicable law, has access to a review procedure before a court of law or other independent and impartial
body to challenge such a decision, act or omission by the public authority in question.

LEGAL INDICATORS GUIDANCE NOTE

1. To what extent do In assessing this indicator, a denial of information includes the following circumstances:

the laws concerning
environmental
impact
assessments,
pollution control
standards and
permits, forest
concessions,
extractive
industries,
biodiversity
protection, and
environmental
policy-making
provide for

access to a

review procedure
in cases where
environmental
information request
have been denied?

. To what extent does

the law make the
review available to
all natural or legal
persons?

® when a request is denied wholly or partially
® when a request is unreasonably refused
® when a request is inadequately answered or ignored

The procedure for review may consist of several stages. For example, the first review may be an administrative review,
while the second may be to a tribunal or court. This indicator is testing the final or ultimate review of the decision.

Indicate in the comment box which laws provide for access to a review procedure in cases where envi-
ronmental information request have been denied, and which laws do not.

SCORING GUIDE:

The law sets out clear procedures for access to a review procedure before a court or other independent and impartial body
in cases where environmental information requests are denied = 3

The law expressly allows for access to a review procedure in cases where environmental information requests are denied
but leaves it to the state or state agencies to specify the applicable procedures, including whether the review will be heard
by a court or other independent and impartial body = 2

The law expressly allows for access to a review procedure in cases where environmental information requests are denied
but (i) mandates the agency responsible for denying the information request or another non-independent body to un-
dertake the review; or (ii) provides very restrictive procedures for review (e.g. limits the situations in which an appeal is
available or requires the appellant to follow complicated procedures) = 1

The law does not provide procedures for appeal or redress in cases where environmental information requests are denied = 0

“Natural person” in this indicator is any living person. Legal persons are incorporated bodies such as companies, corpora-
tions, and firms. Good practice requires that any natural or legal person should be able to appeal or seek redress when an
information request is denied to that person. Limiting requests to citizens alone is not in accordance with good practice
and should be scored lower. If this is the case, please include a comment in the box.

Indicate in the comment box which laws make the review available to natural or legal persons and which
laws do not.

Note that if the previous indicator was scored a “0”, this indicator must also be scored “0”.

SCORING GUIDE:
The law gives citizens, legal persons, and non-citizens the right to a review when information requests are denied = 3

The law gives citizens and legal persons OR citizens and non-citizens the right to a review when information requests are
denied =2

The law only gives citizens the right = 1

The law is silent on this matter = 0
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LEGAL INDICATORS GUIDANCE NOTE

3. To what extent does

the law provide
access to a review
procedure before

a court of law or
other independent
and impartial body
in cases when an
environmental
information request
has been denied?

Independence is usually guaranteed by law when the decision-maker is protected against reductions in salary or dismissal
from office on account of decisions made. Independence of the decision-maker is also guaranteed by selection and ap-
pointment processes that are transparent and objective. Impartiality is fostered through the recognition by the state that the
decision-maker is free to make a decision in keeping with the law and facts even if it does not favor the government.

Legal mechanisms to ensure this include insurance that judges or administrators salaries cannot be lowered, that they
cannot be transferred to other districts and that they cannot be disciplined except through rigorous and well-established
proceedings in serious circumstances.

Indicate in the comment box which laws provide access to a review procedure before a court of law or
other independent and impartial body in cases when an environmental information request has been
denied, and which laws do not.

Note that if no review procedures are required by law, this indicator must be scored “0”.

SCORING GUIDE:

The law requires review procedures when environmental information requests are denied to be heard by a court of law or
other “independent and impartial” body and there are legal mechanisms in place to ensure the independence and impar-
tiality of the court or other body = 3

The law requires review procedures when environmental information requests are denied to be heard by a court of law or
other “independent and impartial body” but legal mechanisms to enforce this are weak or limited= 2

The law requires review procedures when environmental information requests are denied but there are no requirements or
mechanisms to ensure independence and impartiality = 1

The law does not require review procedures when environmental information requests are denied to be heard by a court of
law or other “independent and impartial” body or challenges are not protected in the law =0

PRACTICE INDICATORS SCORING GUIDE

32

1.

Is there a court, tribunal or other independent or impartial YES
body at the national level with a physical office to receive
and process public complaints about the refusal of LIMITED (there is a body but it is not independent or impartial)

environmental information?

NO
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Guideline 16: “Public Participation Appeals”

States should ensure that the members of the public concerned have access to a court of law or other independent and
impartial body to challenge the substantive and procedural legality of any decision, act or omission relating to public
participation in decision-making in environmental matters.

LEGAL INDICATORS GUIDANCE NOTE

1. To what extent

does the law
entitle members
of the public
concerned to
challenge the
substantive
legality of any
decision, act or
omission relating
to decision-making
in environmental
matters which is
subject to public
participation?

. To what extent

does the law
entitle members
of the public
concerned to
challenge the
procedural legality
of any decision,
act or omission
relating to
decision-making
in environmental
matters subject
to public
participation?

This guideline is interpreted broadly as giving the right to members of the public to challenge decisions, acts, or omissions
relating to decision-making in environmental matters which are subject to public participation. The guideline is not narrowly
interpreted to be confined only to decisions, acts or omissions regarding the public participation itself.

In scoring this indicator the term “substantive legality” refers to challenges on the basis that the decision is legally incorrect
in its substance, also known as an error of law. This can be contrasted with “procedural legality” which considers whether
there have been any procedural irregularities.

Indicate in the comment box which laws entitle members of the public concerned to challenge the sub-
stantive legality of any decision, act or omission relating to decision-making in environmental matters
which is subject to public participation, and which laws do not.

SCORING GUIDE:

The law entitles members of the public concerned to challenge the substantive legality of any decision, act or omission
relating to decision-making in environmental matters which is subject to public participation = 3

The law entitles members of the public concerned to challenge the substantive legality of any decision, act or omission
relating to decision-making in environmental matters which is subject to public participation, at the discretion of the court
or other body =2

The law entitles members of the public concerned to challenge any decision, act or omission relating to decision-making
in environmental matters which is subject to public participation generally, but is unclear about whether this includes chal-
lenges on substantive legality = 1

The law does not allow or is silent as to whether it is possible for members of the public concerned to challenge any deci-
sion, act or omission relating to decision-making in environmental matters which is subject to public participation, at all = 0

Indicate in the comment box which laws entitle members of the public concerned to challenge the pro-
cedural legality of any decision, act or omission relating to decision-making in environmental matters
which is subject to public participation, and which laws do not.

SCORING GUIDE:

The law entitles members of the public concerned to challenge the procedural legality of any decision, act or omission relat-
ing to decision-making in environmental matters subject to public participation = 3

The law entitles members of the public concerned to challenge any decision, act or omission relating to decision-making in
environmental matters subject to public participation, at the discretion of the court or other body = 2

The law entitles members of the public concerned to challenge any decision, act or omission relating to decision-making in
environmental matters subject to public participation, generally but is unclear about challenges on procedural legality = 1

The law does not allow or is silent as to whether it is possible for members of the public concerned to challenge any deci-
sion, act or omission relating to decision-making in environmental matters subject to public participation, at all =0
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LEGAL INDICATORS GUIDANCE NOTE

3. To what extent Independence is usually guaranteed by law when the decision-maker is protected against reductions in salary or dismissal
does the law from office on account of decisions made. Independence of the decision-maker is also guaranteed by selection and ap-
require that a pointment processes that are transparent and objective. Impartiality is fostered through the recognition by the state that the
court of law or decision-maker is free to make a decision in keeping with the law and facts even if it does not favor the government.
other independent “Legal mechanisms” refer to the following:
and impartial body 1. decisions by the court or administrative body can only be overturned by a superior court (not by an appointee).
hear challenges 2. Salaries are fixed and cannot be reduced.
to substantive 3. Judges or administrators cannot be transferred or disciplined except through well-established, rigorous proceedings.
and/or procedural
legality? Indicate in the comment box which laws require challenges to substantive and/or procedural legality to

be heard by a court of law or other independent and impartial body.
NOTE: if only one of the two types of challenges is permitted, indicate that in the comment box.

SCORING GUIDE:

The law requires challenges to substantive and procedural legality of environmental decisions subject to public participation
to be heard by a court of law or other “independent and impartial” body, and there are legal mechanisms in place to ensure
the independence and impartiality of the court or other body = 3

The law requires challenges to substantive and procedural legality of environmental decisions subject to public participa-
tion to be heard by a court of law or other “independent and impartial body”, but there are few legal mechanisms in place to
ensure the independence and impartiality of the court or other body, or the mechanisms are weak = 2

The law requires challenges to substantive and procedural legality of environmental decisions subject to public participa-
tion to be heard by a court of law or other “independent and impartial body” but there are no legal mechanisms in place to
ensure the independence and impartiality of the court of body = 1

The law does not require challenges to substantive and procedural legality of environmental decisions subject to public
participation to be heard by a court of law or other “independent and impartial” body or challenges are not protected in the

law =0
PRACTICE INDICATORS SCORING GUIDE
1. In the last 5 years, have public interest environmental or YES
natural resource cases been filed before a court, tribunal
or other body? If court records are not public information, LIMITED

check media reports.
NO (or no information is accessible to the public to respond to this indicator)
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Guideline 17: “Right of Public to Challenge State or Private Actors”

States should ensure that the members of the public concerned have access to a court of law or other independent and
impartial body or administrative procedures to challenge any decision, act or omission by public authorities or private
actors that affects the environment or allegedly violates the substantive or procedural legal norms of the State related to
the environment.

LEGAL INDICATORS GUIDANCE NOTE

1. To what extent As noted in guideline 8 above, “the public concerned” may be defined as the public affected or likely to be affected by, or

does the law

give rights to the
public concerned
to challenge any
decision, act or
omission by public
authorities that
allegedly violates
the procedural
legal norms of the
state relating to
the environment?

having an interest in, the environmental decision-making process. For the purposes of this definition, non-governmental
organizations promoting environmental protection and meeting any requirements under national law should be deemed to
have an interest.

In scoring indicators 1-4, it is important to check that the right to challenge the decision, act or omission is given to all
members of the public concerned.

In scoring indicators 1-4, some States limit criminal prosecutions to state authorities while others allow private citizens to
bring criminal prosecutions as well. Such limitations reduce the score, and should be noted in the comments boxes.

Procedural legal norms include procedural national laws and procedural international law that is valid and applicable within
the national context.

In scoring this indicator, limitations of the types of actions, omissions or decisions that can be challenged should be taken
in to account. The more limited the opportunity to challenge, the lower the score.

Indicate in the comment box which laws give rights to the public concerned to challenge any decision, act
or omission by public authorities that allegedly violate the procedural legal norms of the State relating to
the environment.

SCORING GUIDE:
The law gives the public concerned the right to challenge any decision, act or omission by public authorities that allegedly
violate the procedural legal norms of the state relating to the environment = 3

The law gives the public concerned the right to challenge a majority of decisions, acts or omissions by public authorities
that allegedly violate the procedural legal norms of the state relating to the environment = 2

The law gives the public concerned the right to challenge a minority of decisions, acts or omissions by public authorities
that allegedly violate the procedural legal norms of the state relating to the environment = 1

The law does not allow the public concerned to challenge decisions, acts or omissions by public authorities that allegedly
violate the procedural legal norms of the state relating to the environment, or the law is silent on this issue = 0
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LEGAL INDICATORS GUIDANCE NOTE

36

2. To what extent

does the law

give rights to the
public concerned
to challenge any
decision, act

or omission by
private actors that
allegedly violates
the substantive
legal norms of the
state relating to
the environment?

. To what extent

does the law

give rights to the
public concerned
to challenge any
decision, act

or omission by
private actors that
allegedly violates
the procedural
legal norms of the
State relating to
the environment?

Substantive legal norms include substantive national laws and substantive international law that is valid and applicable
within the national context.

In scoring this indicator, limitations on the types of actions, omissions or decisions that can be challenged should be taken
in to account. The more limited the opportunity to challenge, the lower the score.

Indicate in the comment box which laws give rights to the public concerned to challenge any decision, act
or omission by private actors that allegedly violates the substantive legal norms of the state relating to
the environment.

SCORING GUIDE:

The law gives the public concerned the right to challenge to any decision, act or omission by private actors that allegedly
violates the substantive legal norms_of the state relating to the environment = 3

The law gives the public concerned the right to challenge most (more than 50% of those assessed) decisions, acts or
omissions by private actors that allegedly violates the substantive legal norms of the state relating to the environment = 2

The law gives the public concerned the right to challenge a small number (less than 50% of those assessed) of deci-
sions, acts or omissions by private actors that allegedly violates the substantive legal norms of the state relating to the
environment =

The law does not allow the public concerned to challenge decisions, acts or omissions by private actors that allegedly
violates the substantive legal norms of the state relating to the environment, or the law is silent on this issue = 0

Procedural legal norms include procedural national laws and procedural international law that is valid and applicable within
the national context.

Procedural legal norms include provisions that establish rights to obtain documents, produce witnesses, make submis-
sions, and other such procedural steps.

They may also include steps to give notice, undertake reviews, and provide reasons or explanations.

In scoring this indicator, limitations on the types of actions, omissions or decisions that can be challenged should be taken
in to account. The more limited the opportunity to challenge, the lower the score.

Indicate in the comment box which laws give rights to the public concerned to challenge any decision, act
or omission by private actors that allegedly violates the procedural legal norms of the state relating to
the environment.

SCORING GUIDE:
The law gives the public concerned the right to challenge any decision, act or omission by private actors that allegedly
violates the procedural legal norms of the state relating to the environment = 3

The law gives the public concerned the right to challenge most (more than 50% of those assessed) decisions, acts or
omissions by private actors that allegedly violates the procedural legal norms of the state relating to the environment = 2

The law gives the public concerned the right to challenge a small number (less than 50% of those assessed) of decisions,
acts or omissions by private actors that allegedly violates the procedural legal norms of the state relating to the environment
=1

The law does not allow the public concerned to challenge decisions, acts or omissions by private actors that allegedly
violates the procedural legal norms of the state relating to the environment or the law is silent on this issue = 0
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4. To what extent Indicate in the comment box which laws require the challenges referred to in indicators 1-3 to be heard
does the law by an independent and impartial body.
require the
challenges SCORING GUIDE:

referred to in
indicators 1-3 to
be heard by an
independent and
impartial body?

The law requires the challenges referred to in indicators 1-3 to be heard by a court of law, administrative or other “indepen-
dent and impartial body” body and there are strong legal mechanisms in place to ensure the independence and impartiality
of the court or body = 3

The law requires the challenges referred to in indicators 1-3 to be heard by a court of law or other “independent and impar-
tial body” and there are some minimum legal mechanisms in place to ensure the independence and impartiality of the court
or body =2

The law requires the challenges referred to in indicators 1-3 to be heard by a court of law or other “independent and impar-
tial body” but there are no legal mechanisms in place to ensure the independence and impartiality of the court of body = 1

The law does not require the challenges to be heard by a court of law or other “independent and impartial” body or chal-
lenges are not protected in the law =0

PRACTICE INDICATORS SCORING GUIDE

1. Have there been cases in the last 5 years when civil society Mention the outcome of the case in comments
filed a lawsuit against a polluter in a national court?
YES (More than one case)
LIMITED (One case)

NONE (or no information is accessible to the public to respond to this

indicator)
2. Have there been cases in the last 5 years when civil society YES (more than one)
filed a lawsuit in a national court challenging a government
decision, policy, or rule affecting the environment? LIMITED (one case)

NO (or no information is accessible to the public to respond to this indicator)

TECHNICAL NOTE | June 2015 | 37



Guideline 18: “Broad Standing”

States should provide broad interpretation of standing in proceedings concerned with environmental matters with a view
to achieving effective access to justice.

LEGAL INDICATORS GUIDANCE NOTE

1.

To what extent
does the law
recognize broad
legal standing
in proceedings
concerned with
environmental
matters?

In this indicator, legal standing (also called standing or locus standi) refers to the right of a natural and legal person to bring
a proceeding before courts, tribunals and administrative bodies. Legal standing could be limited or broad as a result of
legislation or the jurisprudence of the courts. Consider both. The broadest standing would allow a challenge to a decision
to be made by anyone acting in the public interest and out of a good faith sense of civic consciousness. A less broad level
would allow all members of the public potentially affected, including environmental NGOs whose work encompasses the
potentially affected geographical area even if they themselves are not necessarily located in that geographical area. A more
restrictive legal standing would allow a challenge to be brought by anyone potentially affected by a decision, including
NGOs located in the potentially affected area, but not those from outside it.

A still more restrictive standing would allow standing only to persons with a proprietary interest in the decision. Where
there are limitations on standing, make a note of these in the comment box. Where there are laws/decisions that
broaden standing, note these in the comment box as well.

SCORING GUIDE:

The law recognizes broad legal standing (e.g. any member of the public acting in the public interest) in all proceedings
concerned with environmental matters = 3

The law recognizes broad legal standing in some proceedings concerned with environmental matters, but more restrictive
legal standing (e.g. the potentially affected public) in others = 2

The law recognizes restrictive legal standing (e.g. the potentially affected public) in most proceedings concerned with
environmental matters = 1

The law restricts standing to those person who can show a proprietary interest in the decision = 0

PRACTICE INDICATORS SCORING GUIDE

38

1.

In the last 5 years, have NGOs been granted legal standing YES
by national courts in public interest environmental cases?

LIMITED (some have been rejected and others not or only partial standing
was recognized)

NO, or there is no information accessible to the public to respond to this
indicator
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Guideline 19: “Fair, Timely & Independent Review”

States should provide effective procedures for timely review by courts of law or other independent and impartial bodies, or
administrative procedures, of issues relating to the implementation and enforcement of laws and decisions pertaining to
the environment. States should ensure that proceedings are fair, open, transparent and equitable.

LEGAL INDICATORS GUIDANCE NOTE

1. To what extent In scoring this indicator, there may be several agencies or institutions established under law being examined. For example,
does the the forest law may have a forest agency that issues and enforces permits while the environmental agency may grant permits
law provide for development activities. Each agency decision might have a different mechanism (if they exist) for enforcement or imple-
procedures for the mentation. Consider all relevant mechanisms and note significant limitations and strengths of these in the
review of issues comment box.
relating to the
implementation SCORING GUIDE:

:;lcllaz:l:oar::ment The law provides procedures for administrative or judicial review of the implementation and enforcement of all laws and

. . decisions pertaining to the environment = 3
decisions

pertaining to
the environment
by courts or
other bodies, or
administrative

The law provides procedures for administrative or judicial review of the implementation and enforcement of most laws and
decisions pertaining to the environment (i.e. more than 50% of the laws and decisions assessed) = 2

The law provides procedures for administrative or judicial review of implementation and enforcement of a few laws and
decisions pertaining to the environment (i.e. less than 50% of the laws and decisions assessed)= 1

procedures?
The law does not provide procedures for administrative or judicial review of the implementation and enforcement of laws
and decisions pertaining to the environment =0
2. To what extent Independence is usually guaranteed by law when the decision-maker is protected against reductions in salary or dismissal
does the law from office on account of decisions made. Independence of the decision-maker is also guaranteed by selection and ap-
require review pointment processes that are transparent and objective. Impartiality is fostered through the recognition by the state that the
procedures decision-maker is free to make a decision in keeping with the law and facts even if it does not favour the government.
regarding the
implementation NOTE: If the previous indicator was scored “0”, this indicator should also be scored “0”.
and enforcement
of laws and Indicate in the comment box which laws require review procedures regarding the implementation and
decisions enforcement of laws and decisions pertaining to the environment to be decided by impartial and inde-
pertaining to the pendent courts or bodies.
environment to
be decided by SCORING GUIDE:
!mpartlal and The law requires the decisions to be made by a court of law or other independent and impartial body and there are strong
independent legal mechanisms in place to ensure the independence and impartiality of the court or body = 3

courts or bodies?

The law requires the decision to be made by a court of law or other “independent and impartial body” and there are some
minimum legal mechanisms in place to ensure the independence and impartiality of the court or body = 2

The law requires the decision to be made by a court of law or other independent and impartial body but there are no legal
mechanisms in place to ensure the independence and impartiality of the court of body = 1

The law does not require the decision to be made by a court of law or other independent and impartial body or is silent as
to which body should hear the challenges or challenges are not protected by law = 0
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3. To what extent

does the law
require review
procedures
regarding the
implementation
and enforcement
of laws and
decisions
pertaining to the
environment to be
timely?

. To what extent

does the law
require review
procedures
regarding the
implementation
and enforcement
of laws and
decisions
pertaining to the
environment to be
fair and equitable?

“Timeliness” in this indicator is a reference to the time taken from the commencement of the procedure through to its
completion. Different laws may have different timeframes for implementation and enforcement while some laws may not
have timeframes at all.

In responding to this indicator go by the majority of the laws being examined. Take the longest period of time provided in
the majority of laws being examined and the shortest and take an average of the two.

Indicate in the comment box which laws require review procedures regarding the implementation and
enforcement of laws and decisions pertaining to the environment to be timely.

NOTE: If the first indicator in this Guideline was scored “0”, this indicator should be scored “0” as well.

SCORING GUIDE:
The law requires review procedures regarding the implementation and enforcement of laws and decisions pertaining to the
environment to be completed on average within 6 months of their commencement = 3

The law requires such procedures to be completed on average within 6 months to 12 months of their commencement = 2

The law (i) requires such procedures to be completed on average within 12-18 months of their commencement or (ii) ex-
pressly requires that enforcement or implementation procedures should be “timely”, but does not set a particular timeframe
=1l

The law does not set a deadline for the completion of such procedures or challenges are not protected by law =0

In scoring this indicator, fairness in a procedure provided by law is assessed by examining whether the law gives all parties
to that procedure (i) the right to fully present their views, evidence and arguments and (ii) the right to test the evidence,
views and arguments presented by all others.

For the purposes of this indicator, the term “equitable” refers to steps taken to level the playing field for participants (espe-
cially vulnerable individuals and groups) such that all have a fair opportunity to present their views/case and obtain relief.
Such steps could include legal aid, special fee waivers for the poor, explanations in simple language for the illiterate, etc.
Examine the procedures involved and assess the barriers to access to justice for poor, vulnerable, indigenous and marginal-
ized people, including women.

Indicate in the comment box which laws require review procedures regarding the implementation and
enforcement of laws and decisions pertaining to the environment to be fair and equitable.

NOTE: The score of this indicator is dependent on the score of the first indicator. If the first indicator was scored “2”
(most laws allow review procedures), the highest this indicator may be scored is also “2”.

SCORING GUIDE:

The law has legal mechanisms in place to ensure fairness and equity in all review procedures regarding the implementation
and enforcement of laws and decisions pertaining to the environment = 3

The law has legal mechanisms in place to ensure fairness and equity in @ majority of such procedures = 2
The law has legal mechanisms in place to ensure fairness and equity in @ minority of such procedures = 1

The law does not have legal mechanisms in place to ensure fairness and equity in such procedures = 0
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5. To what extent

does the law
require review
procedures
regarding the
implementation
and enforcement
of laws and
decisions
pertaining to
the environment
to be open and
transparent?

Indicate in the comment box which laws require review procedures regarding the implementation and
enforcement of laws and decisions pertaining to the environment to be open and transparent.

In scoring this indicator, in the comment box note exceptions to openness (e.g. when proceedings are
held in camera (in private) or if the proceedings and documents relating to them are restricted and not
available for public access.

NOTE: The score of this indicator is dependent on the score of the first indicator. If the first indicator was scored “2”
(most laws allow review procedures), the highest this indicator may be scored is also “2”.

SCORING GUIDE:

The law requires all review procedures regarding the implementation and enforcement of laws and decisions pertaining to
the environment to be transparent = 3

The law requires most (more than 50% of those assessed) review procedures regarding the implementation and enforce-
ment of laws and decisions pertaining to the environment to be transparent = 2

The law requires a small number (less than 50% of those assessed) of review procedures regarding the implementation
and enforcement of laws and decisions pertaining to the environment to be transparent or the procedures are transparent
only in a limited way = 1

The law does not require such procedures to be transparent or the law is silent on this matter = 0

PRACTICE INDICATORS SCORING GUIDE

1.

In the last 5 years have there been sanctions or corrective The apex environmental agency should have this information.
actions imposed by a national court of law or other
independent and impartial body, for violation of laws and YES

decisions pertaining to the environment?

LIMITED (sanctions or corrective action has been imposed but not by a
national court or impartial and independent body; or the sanction/correc-
tive action was inappropriate or insufficient. Explain in comments)

NO (or no information is accessible to the public to respond to this indicator)
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Guideline 20: “Affordable Access to Relief & Remedy”

States should ensure that the access of members of the public concerned to review procedures relating to the environment
is not prohibitively expensive and should consider the establishment of appropriate assistance mechanisms to remove or
reduce financial and other barriers to access to justice.

LEGAL INDICATORS GUIDANCE NOTE

42

1. To what extent

are there legal
mechanisms in
place to ensure
that access to
review procedures
relating to the
environment for
members of the
public concerned
is not prohibitively
expensive?

. To what extent

does the law
provide assistance
mechanisms to
reduce financial
barriers to access
to justice?

In scoring this indicator, the level of costs would be prohibitive when it is likely to deter someone on an average wage or an
average Sized non-governmental organization from bringing a review procedure.

Costs of review procedures usually include lawyers’ fees, costs of collecting evidence, and court or tribunal or administra-
tive fees, bonds/security for costs, and, if the public concerned is unsuccessful in its claim, possibly the defendant’s legal
costs.

Legal or other mechanisms to ensure costs are not prohibitively expensive may include cost-waivers, cost-caps, legal
presumptions against cost awards, protective cost orders, etc.

Legal mechanisms that may increase the likelihood that review procedures are prohibitively expensive may include bond
requirements, requirements for security for costs, and a legal presumption that “costs follow the event”.

NOTE in the comment box the various legal mechanisms in place that might (i) help to reduce the costs
of review procedures for the public concerned; and (ii) those that might increase the likelihood that
review procedures are prohibitively expensive.

Also note in the comment box those review procedures for which there are no legal mechanisms in place
to ensure that they will not be prohibitively expensive for the public concerned.

SCORING GUIDE:

The law (i) requires access to review procedures relating to the environment to not be prohibitively expensive, and (ii) has
legal mechanisms in place to ensure that all such review procedures will not be prohibitively expensive in practice = 3.

The law (i) requires access to review procedures relating to the environment to not be prohibitively expensive and (i) has
legal mechanisms in place to ensure that a majority of review procedures will not be prohibitively expensive in practice = 2.

The law (i) requires access to review procedures to net be prohibitively expensive, and/or (ii) has legal mechanisms in
place to ensure that a minority of review procedures will not be prohibitively expensive in practice = 1.

The law contains (i) no requirement; and (ii) very few or no legal mechanisms, to ensure that access to review procedures
is not prohibitively expensive = 0

In scoring this indicator, consider the assistance mechanisms enshrined in law, including legal aid, financial assistance for
evidential lab testing, court-appointed experts, etc.

Indicate in the comment box which laws provide assistance mechanisms.

SCORING GUIDE:
The law provides assistance mechanisms to remove all or most financial barriers for accessing such procedures = 3

The law provides assistance mechanisms to significantly reduce financial barriers for accessing such procedures = 2
The law provides some minimal assistance mechanisms to reduce financial barriers for accessing such procedures = 1

The law does not provide any assistance mechanisms to reduce financial barriers for accessing such procedures =0
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3. To what extent

does the law
provide assistance
mechanisms to
reduce gender-
related non-
financial barriers
to access to
justice?

To what extent
does the law
provide assistance
mechanisms to
reduce other non-
financial and non-
gender barriers to
access to justice?

“Gender-related barriers” in this indicator includes barriers such as societal practices or institutional norms that limit
women’s ability to access justice in environmental matters to an equal extent. In scoring this indicator, assess the extent to
which assistance mechanisms to remove such barriers are enshrined in law.

Indicate in the comment box which laws provide mechanisms to reduce gender-related non-financial barriers.

SCORING GUIDE:
The law provides assistance mechanisms to remove all or most gender-related barriers for accessing such procedures = 3

The law provides assistance mechanisms to significantly reduce gender-related barriers for accessing such procedures = 2
The law provides some minimal assistance mechanisms to reduce gender-related barriers for accessing such procedures = 1

The law does not provide any assistance mechanisms to reduce gender-related barriers for accessing such procedures = 0

“Non-financial barriers” in this indicator includes barriers such as language, overly lengthy time-frames for the comple-
tion of proceedings and overly brief time-frames for applications to appeal, requirements to be represented by a lawyer, or
complicated court procedures. In scoring this indicator, assess the extent to which assistance mechanisms to remove such
barriers are enshrined in law.

Indicate in the comment box which laws provide mechanisms to reduce other non-financial and non-
gender barriers.

SCORING GUIDE:

The law provides assistance mechanisms to remove all or most non-financial and non-gender barriers for accessing such
procedures = 3

The law provides assistance mechanisms to significantly reduce non-financial and non-gender barriers for accessing
such procedures =2

The law provides some minimal assistance mechanisms to reduce non-financial and non-gender barriers for accessing
such procedures = 1

The law does not provide any assistance mechanisms to reduce non-financial and non-gender barriers for accessing such
procedures = 0

PRACTICE INDICATORS SCORING GUIDE

1.

In the last 5 years, has a public interest case relating to

YES

the environment or natural resources been filed which was

supported by government legal aid?

LIMITED (only partially supported by legal aid or the legal aid was not
from the government but a non-government or private source)

NO (or no information is accessible to the public to respond to this indicator)
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PRACTICE INDICATORS SCORING GUIDE

2. In the last 10 years, have there been cases relating to YES (at least one case where costs were awarded against ¢/p/p)
the environment or natural resources where the costs
of proceedings was awarded against a public interest LIMITED (at least one case where partial costs were awarded against
complainant/plaintiff/petitioner (c¢/p/p)? ¢/p/p)

NO (no cases where costs were awarded against ¢/p/p; or no information
is accessible to the public to respond to this indicator

3. In the last 5 years have there been cases related to the YES (at least one case where costs were awarded in favor of ¢/p/p)
environment or natural resources where the costs of
proceedings were awarded in favor of a public interest LIMITED (at least one case where partial costs were awarded in favor of
complainant/plaintiff/petitioner (c¢/p/p)? ¢/p/p)

NO (no cases where costs were awarded in favor of ¢/p/p/ or no informa-
tion is accessible to the public to respond to this indicator)

Guideline 21: “Prompt Effective Remedies”

States should provide a framework for prompt, adequate and effective remedies in cases relating to the environment,
such as interim and final injunctive relief. States should also consider the use of compensation and restitution and other

appropriate measures.

LEGAL INDICATORS GUIDANCE NOTE

1. To what extent
does the law
require adequate
and effective
remedies in cases
relating to the
environment?

This indicator is examining whether, in cases relating to the environment, there are adequate and effective remedies avail-
able. An adequate remedy will remove the grievance fully or at least adequately. In scoring this indicator, the effectiveness
of remedies should be assessed against how well the harm envisaged in the law is prevented or rectified by the remedy
provided in the law. Base your conclusion on an examination of the law only — not on implementation.

Note in the comment box which laws require adequate and effective remedies and which do not.

SCORING GUIDE:

The law (i) requires remedies in all cases relating to the environment to be adequate and effective and (ii) provides consid-
erable flexibility for the decision-maker to fashion the remedy to fully address the grievance= 3

The law (i) requires remedies in most cases relating to the environment to be adequate and effective and (ii) provides
some flexibility for the decision-maker to fashion the remedy to address the grievance and to target the harm so that it is
prevented or rectified = 2

The law (i) requires remedies in @ small number (less than 50%) of cases relating to the environment to be adequate and
effective and/or (ii) provides limited flexibility for the decision-maker to fashion the remedy to fully address the grievance
and to fully target the harm so that it is prevented or rectified = 1

The law does not require remedies in cases relating to the environment to be adequate and effective; and/or (ii) provides no
flexibility for the decision-maker to fashion the remedy to fully address the grievance and/or to fully target the harm so that it
is prevented or rectified = 0
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2. To what extent

does the law
require remedies
in cases

relating to the
environment

to be provided
promptly?

. To what extent

is interim and/
or final injunctive
relief available
under the law?

This indicator examines whether the law obligates decision-makers empowered to provide remedies to do so promptly. The
availability of prompt remedies may be particularly important in cases relating to the environment because environmental
damage, once caused, can be difficult or impossible to undo. Thus, for cases relating to the environment, prompt remedies
may often bear a close relationship with effective remedies.

Note in the comment box which laws require prompt resolution and which do not.

SCORING GUIDE:
The law requires remedies in all cases relating to the environment to be granted promptly = 3

The law requires remedies in most (more than 50% of those assessed) cases relating to the environment to be granted
promptly = 2

The law requires remedies in a small number (less than 50% of those assessed) of cases relating to the environment to be
granted promptly = 1

The law does not require remedies in cases relating to the environment to be granted promptly =0

In this indicator, interim injunctive relief is a reference to remedies that have the effect of temporarily stopping the activity (or
inactivity) giving rise to the alleged harm/grievance until the case can be fully evaluated and decided. Final injunctive relief
is a permanent remedy which is granted after the decision-maker fully evaluates the case and makes a final decision. Final
injunctive relief takes the form of a permanent order to prohibit the activity (or inactivity) giving rise to the harm/grievance. In
some civil law countries an injunction is referred to as an interdict.

Note in the comments box, any legal requirements that have to be met before interim or final injunctive
relief will be granted as a remedy. If coverage is varied under the law, note which laws provide injunctive
relief and which do not.

SCORING GUIDE:

Under the law, interim and/or final injunctive relief is always available for matters related to the environment and the legal
requirements for it to be granted are not onerous = 3

Under the law, interim and/or final injunctive relief is often available for matters related to the environment and the legal
requirements for it to be granted are not onerous = 2

Under the law, interim and/or final injunctive relief is rarely available for matters related to the environment and/or the legal
requirements for it to be granted are onerous = 1

Under the law, interim and/or final injunctive relief is not available for matters related to the environment = 0
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4. To what extent
is compensation
available as a
remedy under
the law?

5. To what extent
is restitution
available as a
remedy under
the law?

In this indicator, “compensation” refers to monetary payments made to the claimant for losses or damages suffered.

Note in the comments box, any legal requirements that have to be met before compensation will be
granted as a remedy.

SCORING GUIDE:

Under the law, compensation is always available for matters related to the environment and the legal requirements for it to
be granted are not onerous =3

Under the law, compensation is often available for matters related to the environment and the legal requirements for it to be
granted are not onerous = 2

Under the law, compensation is rarely available for matters related to the environment and/or the legal requirements for it to
be granted are onerous = 1

Under the law, compensation is never available for matters related to the environment = 0

In this indicator, “restitution” refers to the return of gains made at the expense of the claimant. For example if someone
profits unjustly at the expense of the claimant, the profit must be restored to the claimant.

Note in the comment box, any legal requirements that have to be met before restitution will be granted as
a remedy.

If availability varies by law, note in the comments box which laws provide it.

SCORING GUIDE:

Under the law, restitution is always available for matters related to the environment and the legal requirements for it to be
granted are not onerous = 3

Under the law, restitution is often available for matters related to the environment and the legal requirements for it to be
granted are not onerous = 2

Under the law, restitution is rarely available for matters related to the environment and/or the legal requirements for it to be
granted are onerous = 1

Under the law, restitution is net available for matters related to the environment = 0
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6. To what extent
is restoration of
the environment
available as a
remedy under
the law?

In this indicator, “restoration” is a reference to relief and remedies requiring restoration of the environment — as for example
cleaning up toxic waste spills or restoring a damaged ecosystem.

Note in the comments box any legal requirements that have to be met before restoration will be granted as a remedy. Also,
note for which laws this applies and for which it does not.

SCORING GUIDE:

Under the law, restoration of the environment is always available for matters related to the environment and the legal
requirements for it to be granted are net onerous =3

Under the law, restoration of the environment is often available for matters related to the environment and the legal require-
ments for it to be granted are not onerous =2

Under the law, restoration of the environment is rarely available for matters related to the environment and/or the legal
requirements for it to be granted are onerous = 1

Under the law, restoration of the environment is not available for matters related to the environment = 0

PRACTICE INDICATORS SCORING GUIDE

1. In the last 5 years, have there been injunctions/stay orders/ YES
interdicts issued by a court, tribunal or other judicial body
in environmental or natural resource cases? LIMITED (injunctions/stay orders/interdicts were issued but not by a

court, tribunal or other judicial body)

NO (no information is accessible to the public to respond to this indicator)

Guideline 22: “Effective Enforcement”

States should ensure the timely and effective enforcement of decisions in environmental matters taken by courts of law,
and by administrative and other relevant bodies.

LEGAL INDICATORS GUIDANCE NOTE

1. To what extent
does the law
provide for
the effective
enforcement
of criminal
court decisions
relating to the
environment?

The effective enforcement of criminal court decisions may be ensured through supportive legal provisions such as the
power for courts to seize the property of the criminal or to imprison for non-payment of fines. Additional provisions include
the power to summon and arrest accused persons and to enforcement sentences.

Any significant strengths and weaknesses in the effective enforcement of particular laws should be noted in the comment
box.

SCORING GUIDE:
The law provides for the effective enforcement of all criminal court decisions relating to the environment = 3

The law provides for the effective enforcement of most (more than 50% of those assessed) such decisions = 2
The law provides for the effective enforcement of few (less than 50% of those assessed) such decisions = 1

The law contains no means to provide for the effective enforcement of such decisions = 0

TECHNICAL NOTE | June 2015 | 47



LEGAL INDICATORS GUIDANCE NOTE

48

2. To what extent

does the law
require the
enforcement of
criminal court
decisions relating
to the environment
to be timely?

. To what extent

does the law
provide for
the effective
enforcement
of civil court
decisions
relating to the
environment?

. To what extent

does the law
require the
enforcement

of civil court
decisions relating
to the environment
to be timely?

For the purposes of scoring this indicator, enforcement will be considered timely if there are mechanisms in place to ensure
itwill occur within 30 days of the decision or non-compliance with the decision.

Indicate for which laws this applies in the comment box.

SCORING GUIDE:
The law requires timely enforcement of all criminal court decisions relating to the environment = 3

The law requires timely enforcement of a majority of such decisions = 2
The law requires timely enforcement of a minority of such decisions = 1

The law does not require timely enforcement of such decisions =0

The effective enforcement of civil court decisions may be achieved through legal mechanisms like powers to seize and
sell the defendant’s moveable and immovable property, the tracing and/or freezing of assets or punishment for contempt of
court.

Any significant strengths and weaknesses in the effective enforcement of particular laws should be noted
in the comment box.

SCORING GUIDE:

The law provides for the effective enforcement of all civil court decisions relating to the environment taken by the civil
courts of law =3

The law provides for the effective enforcement of a majority of such decisions = 2
The law provides for the effective enforcement of a minority of such decisions = 1

The law contains no means to provide for the effective enforcement of such decisions =0

For the purposes of scoring this indicator, enforcement will be considered timely if there are mechanisms in place to ensure
it will occur within 30 days of the decision or non-compliance with the decision.

Indicate in the comment box which laws (if any) require the enforcement of civil court decisions relating
to the environment to be timely.

SCORING GUIDE:
The law requires timely enforcement of all civil court decisions relating to the environment = 3

The law requires timely enforcement of most (more than 50% of those assessed) such civil court decisions = 2
The law requires timely enforcement of few (less than 50% of those assessed) such civil court decisions = 1

The law does not require timely enforcement of such civil court decisions = 0
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5. To what extent

does the

law provide

for effective
enforcement

of decisions
relating to the
environment taken
by administrative
and other relevant
bodies?

. To what extent

does the law
ensure the
enforcement of
administrative
decisions relating
to the environment
will be timely?

The effective enforcement of decisions taken by administrative and other relevant bodies may be secured by provisions
such as levying of civil fines, or court proceedings to enforce the decision.

Any significant strengths and weaknesses in the effective enforcement of particular laws should be noted
in the comment box.

SCORING GUIDE:

The law provides for the effective enforcement of all decisions relating to the environment taken by administrative and other
relevant bodies = 3

The law provides for the effective enforcement of most (more than 50% of those assessed) such decisions = 2
The law provides for the effective enforcement of few (less than 50% of those assessed) such decisions = 1

The law contains no means to provide for the effective enforcement of such decisions =0

For the purposes of scoring this indicator, enforcement will be considered timely if there are mechanisms in place to ensure
it will occur within 30 days of the decision or non-compliance with the decision.

SCORING GUIDE:

The law requires timely enforcement of all decisions relating to the environment taken by administrative and other relevant
bodies =3

The law requires timely enforcement of a majority of such administrative decisions = 2
The law requires timely enforcement of a minority of such administrative decisions = 1

The law does not require timely enforcement of such administrative decisions = 0

There are no practice indicators for this Guideline because it could vary on a case by case basis and could not adequately
be measured without significant testing and/or research, thus falling outside of the parameters of EDI.
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Guideline 23: “Awareness and Education about Remedies & Relief”

States should provide adequate information to the public about the procedures operated by courts of law and other rel-
evant bodies in relation to environmental issues.

LEGAL INDICATORS GUIDANCE NOTE

50

1. To what extent

does the law
require the State
or State agencies
or institutions

to provide
information to
the public about
court procedures
relating to
environmental
issues?

. To what extent

does the law
require the State
or State agencies
or institutions

to provide
information to

the public about
review procedures
relating to
environmental
issues provided by
bodies other than
courts of law?

Indicate in the comment box which laws require the State or state agencies or institutions to provide information to the
public about court procedures relating to environmental issues.

SCORING GUIDE:
The law requires the State or state agencies/institutions to provide comprehensive and user-friendly information to the

public about the procedures operated by courts of law in relation to environmental issues = 3

The law requires the State or state agencies to provide information to the public about the procedures operated by courts of
law in relation to environmental issues (but does not require it to be comprehensive or user-friendly) = 2

The law gives the State or state agencies discretion to provide information to the public about the procedures operated by
courts of law in relation to environmental issues (but does not require it) = 1

The law is silent on the issue of the State or state agencies/institutions providing information to the public about the proce-
dures operated by courts of law in relation to environmental issues = 0

In this indicator, “bodies other than courts of law” may be bodies that have been established by law to mediate or decide
environmental disputes. Such bodies may include appeals tribunals, administrative tribunals, environmental tribunals and
inspectorates, environmental ombudspersons, efc.

SCORING GUIDE:
The law requires the State or state agencies/institutions to provide comprehensive and user-friendly information to
the public about the procedures operated by bodies other than courts of law in relation to environmental issues = 3

The law requires the State or state agencies to provide information to the public about the procedures operated by bodies
other than courts of law in relation to environmental issues (but does not require it to be comprehensive or user-friendly) = 2

The law gives the State or state agencies the discretion to provide information to the public about the procedures operated
by bodies other than the courts in relation to environmental issues (but does not require it) = 1

The law is silent on the issue of the State or state agencies/institutions providing information to the public about the proce-
dures operated by bodies other than the courts in relation to environmental issues = 0
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PRACTICE INDICATORS SCORING GUIDE

1. Is there an easily understandable explanation of court YES
procedures in the national language(s) on the website or
office of the highest national court or the apex national LIMITED (explanations are available but not understandable or not in all
environmental agency? national languages or information on court procedure is limited and not
complete)
NO

Guideline 24: “Public Access to Judicial and Administrative Decisions”

States should ensure that decisions relating to the environment taken by a court of law, other independent and impartial
or administrative body, are publicly available, as appropriate and in accordance with national law.

LEGAL INDICATORS GUIDANCE NOTE

1. To what extent In scoring this indicator, public availability may be assessed by examining whether the law requires the information to be
does the law made available to the public on request or whether the information is required to be proactively disseminated to the public
require judicial by the courts.

decisions relating
to the environment Indicate in the comment box which laws require judicial decisions relating to the environment to be made
to be made publicly available.
publicly available?
SCORING GUIDE:

The law requires that judicial decisions relating to the environment are proactively made available to the public (e.g. on
its website) = 3

The law requires that judicial decisions relating to the environment are made available to the public upon request = 2

The law gives courts/officials discretion to make judicial decisions relating to the environment available to the public, e.g.
if they consider the decision to be of “high public interest” = 1

The law is silent on this matter or requires judicial decisions not to be disclosed to the public =0
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2. To what extent

does the law
require decisions
relating to the
environment taken
by administrative
bodies to he made
publicly available?

. To what extent

does the law
require decisions
relating to the
environment

taken by other
independent and
impartial bodies to
be made publicly
available?

In scoring this indicator, “administrative bodies” are bodies, other than courts of law having executive powers under
the law. Examples of such bodies include the pollution control administrative agencies, agencies with powers to undertake
zoning and planning (including coastal zone planning) or grant project approvals and agencies with powers to grant permits
such as forest and wildlife permits.

In scoring this indicator, public availability may be assessed by examining whether the law requires information to be made
available to the public on request or whether the law requires information to be proactively disseminated to the public by the
administrative body.

Indicate in the comment box which laws require decisions relating to the environment taken by adminis-
trative bodies to be made publicly available.

SCORING GUIDE:
The law requires that decisions relating to the environment of administrative bodies are proactively made available to the
public (e.g. on its website) = 3

The law requires that decisions relating to the environment of administrative bodies are made available to the public upon
request =2

The law gives officials a discretion to make decisions relating to the environment of administrative bodies available to the
public, (e.g. if they consider the decision to be of “high public interest”) = 1

The law is silent on this matter or requires decisions relating to the environment of administrative bodies not to be dis-
closed to the public =0

In scoring this indicator, “other independent and impartial bodies” are bodies, other than courts of law or administra-
tive bodies, that enjoy independence under the law and are required to be impartial. Examples of such bodies include an
Ombudsperson, National Audit Institution or Human Rights Commission.

In scoring this indicator, public availability may be assessed by examining whether the law requires information to be made
available to the public on request or whether the law requires information to be proactively pushed out to the public by the
other independent and impartial body.

Indicate in the comment box which laws require decisions relating to the environment taken by other
independent and impartial bodies to be made publicly available.

SCORING GUIDE:

The law requires that decisions relating to the environment of other independent and impartial bodies are proactively
made available to the public = 3

The law requires that decisions relating to the environment of other independent and impartial bodies are made available
to the public upon request = 2

The law gives officials a discretion to make decisions of other independent and impartial bodies relating to the environ-
ment available to the public (e.g. if the decision is considered to be of “high public interest”) = 1

The law is silent on this matter or requires decisions relating to the environment of other independent and impartial bodies
not to be disclosed to the public =0
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PRACTICE INDICATORS SCORING GUIDE

1. Are the decisions of the last three environmental or natural Yes
resource cases decided by a national court, tribunal or other
judicial body available to the public online or at the office of
that court, tribunal or body?

Limited (only synopsis or summary of decision is available)

No (or no information is accessible to the public to respond to this indicator)

Guideline 25: No indicators

States should promote appropriate capacity-building programmes, on a regular basis, in environmental law for judicial
officers, other legal professionals and other relevant stakeholders.

There are no indicators for this guideline as it relates to ensuring that judicial and legal institutions have
sufficient resources, training, and functioning mechanisms to ensure competent, independent, and impartial judges and
ombudspersons. These steps are essential, but fall outside of the scope of the 2014 EDI. This guideline is therefore not
assessed.

Guideline 26: “Alternative Dispute Resolution for Environmental Issues”

States should encourage the development and use of alternative dispute resolution mechanisms where these are appropriate.

LEGAL INDICATORS GUIDANCE NOTE

1. To what extent In scoring this indicator, “alternate dispute resolution mechanisms” include mediation, conciliation, or arbitration adopted

does the law by institutions as a means of resolving environmental disputes.
provide for the
possibility to Indicate in the comment box which laws provide for the possibility to use alternative dispute resolution

use alternative mechanisms to address violations of the right of access to environmental information, public participa-

dispute resolution
mechanisms

to address
violations of the
right of access

to environmental
information, public
participation

or cases of
environmental
harm?

tion or cases of environmental harm.

SCORING GUIDE:

The law provides several possibilities to use alternative dispute resolution mechanisms to address each of the follow-
ing: violations of the right of access to environmental information, violations of the right of public participation, and cases
of environmental harm = 3

The law provides for at least one possibility to use alternative dispute resolution mechanisms to address each of the
following: violations of the right of access to environmental information, violations of the right of public participation, and
cases of environmental harm = 2

The law provides for the possibility to use alternative dispute resolution mechanisms to address at least one of the follow-
ing: violations of the right of access to environmental information, violations of the right of public participation, or cases of
environmental harm = 1

The law does not provide for the possibility to use alternative dispute resolution mechanisms to address any of the follow-

ing: violations of the right of access to environmental information, violations of the right of public participation, or cases of
environmental harm = 0
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2. To what extent

does the law
provide incentives
for the use of
alternative
dispute resolution
mechanisms
where these are
appropriate?

NOTE: If the previous indicator was scored “0”, this indicator should be scored “0” as well.

This indicator is included to assess the extent to which the law encourages the use of alternative dispute resolution mecha-
nisms. For example such support and encouragement might come from funds or training mechanisms established by law
to support alternative dispute resolution mechanisms.

In scoring this indicator, “alternate dispute resolution mechanisms” include mediation, conciliation, or arbitration adopted
by institutions as a means of resolving environmental disputes.

This guideline addresses the possibility of alternate dispute resolution for violations of access to info, public participation
and also cases of environmental harm. In the scoring guide below, the numbers “5”, “3-5" and “2 or less” are a reference
to the cumulative total across all the various laws covering access to information, public participation and access to

justice as well as environmental harm.

Indicate in the comment box which laws provide incentives for the use of alternative dispute resolution
mechanisms where these are appropriate.

SCORING GUIDE:

The law provides many (over 5) incentives for the use of alternative dispute resolution mechanisms for environmental
disputes = 3

The law provides some (3-5) incentives for the use of alternative dispute resolution mechanisms for environmental disputes = 2

The law provides few (2 or less) incentives for the use of alternative dispute resolution mechanisms for environmental
disputes = 1

The law provides no incentives for the use of alternative dispute resolution mechanisms for environmental disputes = 0

PRACTICE INDICATORS SCORING GUIDE

54

1.

In the last 5 years, has a public interest case relating to YES

the environment or natural resources been solved by an

alternate conflict resolution method (such as mediation, LIMITED (cases have been solved only partially through mediation,
arbitration and conciliation)? arbitration and conciliation)

NO (or no information is accessible to the public to respond to this indicator

WORLD RESOURCES INSTITUTE



United Nations Environment Programme. 2010. “Guidelines for the
Development of National Legislation on Access to Information, Public
Participation, and Access to Justice in Environmental Matters.”

David Banisar, Lalanath de Silva, Carole Excell, and Sejal Parmar. 2012.
“Moving from Principles to Rights: Rio 2012 and Access to Information,
Public Participation, and Justice.” Sustainable Development Law and
Policy 12(3): 8-14, 51.

United Nations, “Rio Declaration on Environment and Development.”
1992. http://www.un.org/documents/ga/conf151/aconf15126-1annex1.htm

United Nations Economic Commission for Europe, “Aarhus Convention,”
Accessed May 3rd, 2015. http://www.unece.org/env/pp/introduction.html

United Nations Economic Commission for Latin America and the Carib-
bean. http://www.cepal.org/rio20/principio10/default.asp?idioma=IN

6. Open Government Partnership. 2015. www.opengovpartnership.org

10.

1.

12.

Toby Mclintosh, “Paraguay is 100th nation to pass FOI law, but struggle
for openness goes on,” The Guardian (September 19, 2014). http://
www.theguardian.com/public-leaders-network/2014/sep/19/paraguay-
freedom-information-law-transparency

G. Pring and C. Pring, Greening Justice: Creating and Improving
Environmental Courts and Tribunals, (Washington, DC: World Resources
Institute, 2010).

Centre for Law and Democracy, “Global right to information rating.” www.

rti-rating.org. Accessed May 3, 2015.

Joseph Foti, Lalanath De Silva, Heather McGray, Linda Shaffer, Jonathan
Talbot, and Jacob Werksman, Voice and Choice: Opening the Door

to Environmental Democracy (Washington, DC: World Resources
Institute, 2008).

Michael E. Kraft, Mark Stephan, and Troy D. Abel. Coming Clean: Infor-
mation Disclosure and Environmental Performance (Cambridge: The MIT
Press, 2011).

Elizabeth Economy, “China wakes up to its environmental catastrophe,”
Bloomberg Businessweek (March 13, 2014). http://www.businessweek.
com/articles/2014-03-13/china-wakes-up-to-its-environmental-
catastrophe

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

Li, Wanxin, Jeiyan Liu, and Duoduo Li. 2012. “Getting their voices heard:
three cases of public participation in environmental protection in China.”
Journal of Environmental Management 98:65-72.

Stern, Rachel E. 2014. “The political logic of China’s new environmental
courts.” The China Journal 72: 1234-9347.

J. Gaventa and R. McGee, R. 2013. “The Impact of Transparency and
Accountability Initiatives.” Development Policy Review 31: s3—s28. doi:
10.1111/dpr.12017

A. Hsu, L.A. Johnson, and A. Lloyd. Measuring Progress: A Practical
Guide From the Developers of the Environmental Performance Index
(EPI). (New Haven: Yale Center for Environmental Law & Policy, 2013).

The use of the term pillars to describe the rights of access to information,
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society/Portals/24105/documents/Guidelines/GUIDELINES_TO_AC-
CESS_TO_ENV_INFO_2.pdf

These typically include the Ministry of Environment, Ministry of Justice,
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found here: http:/www.unep.org/civil-society/Portals/24105/documents/
Guidelines/GUIDELINES_TO_ACCESS_TO_ENV_INFO_2.pdf

The one exception to this for the first EDI was in the case of China, in
which the reviewer was a U.S. born Chinese law expert.

“The public” may be defined as one or more natural or legal persons and
their associations, organizations or groups.
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